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Before Mr. Justice Mavtineau and Ur, Justice Zafar Alt.

L A D H A  S I K G H  a n d  "o t h e r s  ( B e e e n b a k 'ts) 1923
A ppellants; 

versus
H U K A M  D E V I  ( P l a in t if f ) ,

Â D̂ Mst. I N D O  (Depjbnidant) j ^^sponJents.
Civil Appeal No. 1229 of 1920.

Indian Btidence Act, I  o f  1872, section, 90—• Presumption in
regard to ancient documenk— date fror/i lokieh period oj th irff  
êar& shohld fe reckoned.

A documentj dated the 3rd August 1888, was produced in 
Court on the 19th December 1917; and its genuineness was not 
called in question up to the 12ih August 1918^ when the first 
Couit gave its■ judgment. It was only when the case came up to 
the Appellate Conit that the defendants took the objection, that 
the document had not been proved. The District Judge held that 
the period of thirty years should be reckoned from the date of his 
predecessor’s oi^er remanding the case.

Held, that the period of thirty years laid down in section 90 of 
the Evidence Act  ̂ should at all events not he reckoned from a 
date earlier than the 12th A ugnsfc 1918, when the trial Court gave 
its decision, and the dtte execution of the document could therefore 
be presumed.

Minu Siriar v, Hheioy Naih Moy {1) referred to.

Second appeal from iJiedecree of Lt,-QQl. BM. 'Boe,
District Juige$ Lmore  ̂ daied the 24iiJi February 1920  ̂
uffirminq that of Faqir Sayad Said-ud*Di% Mmsif, 1st 
Clasŝ  Lahore, dated the IWi August 1 9 1 8,  decreeing 
the fUiniiff's suit.

Gobinb E a m ,  f o r  A p p e l l a n t s .

Ganga B a m ,  for Eespondents. ,
T l i e  J u d g m e n t  o f  t h e  O o u r t  w a > s  d e l i v e r e d  b y —

M ahtineau J,—The first, five .defendants,, who- 
live at Atari Saroha, sued. Indo and her Kusband Diwan 
CKand for possession o£ a hoiise in tJiat village. The

(1) (1879) 5 Cal. L. B. XSS.



192S case e n d e d  i n  a  c o m p r o m i s e  b y  wHch h a l f  o f  t h e  h o u s e  

— was g i v e n  t o  I n d b .  I n d o ’ s  s i s t e r  h a s  now s u e d  f o r  a  

iiADHA Singh d e c l a r a t i o n  t h a t  h a l f  o f  t h e  h o u s e  b e l o n g s  t o  h e r ,  a l l e g -  

^  ing t h a t  t h e  h o u s e  was o w n e d  by h e r  f a t h e r  K a h n a ,  a n d .

that s i n c e  h i s  d e a t h  i t  h a s  b e e n  t h e  p r o p e r t y  o f  h e r  

s i s t e r  and h e r s d f .  The d e f e n d a n t s  d e n i e d  that the 
p l a i n t i f f  w a s  i n  p o s s e s s i o n  a n d  p l e a d e d  t h a t  t h e  E a h n a  

was not t h e  o w n e r  o f  t h e  h o u s e  b u t  l i r e d  i n  i t  w i t h  t h e i r  

p e r m i s s i o n .  T h e  C o u r t s  b e l o w  h a v e  g i v e n  j u d g m e n t  f o r  

t h e  p l a i n t i f f ,  finding t h a t  she is i n  p o s s e s s i o n  and t h a t  

K a h n a ’ s  o w n e r s h i p  i s  p r o v e d  b y  t w o  d o c u m e n t s ,  E x h i ­

b i t s  P .  3  a n d  F .  4 i  which s h o w  t h a t  defendants or t h e i r  

a n c e s t o r s  s o l d  t h e  house t o  h i m .

N o  e v i d e n c e  w a s  g i v e n  a s  t o  t h e  execution o f  those 
d o c u m e n t s ,  b u t  the C o u r t s  b e l o w  h a v e  h e l d  that their 
genuineness may be presumed under section 90 of the 
Evidence Act as they are more than 30 years old 
and were produced from proper oustody. Ho objection 
is taken to the admissibility of P. 4, which was execut­
ed in 1874', but it is confcended in second appeal that 
P, which is dated the 3rd August 1888, is not admis­
sible w i t h o u t  p r o o f ,  as i t  w a s  p r o d u c e d  o n  the 1 9 t h  

December 1917 less than 30 years after its execution.

The learned District Judge has held that the periol. 
of 30 years mentioned in section 90 of the Evidence 
A c t  i s  t o  b e  r e c k o n e d  b a c k  f r o m  t h e  t i m e  w h e n  t h e  

d o c u m e n t  i s  i n  c o n t r o v e r s y ,  a n d  t h i s  v i e w  i s  s u p ­

p o r t e d  b y  Minu Birkar v. Bhedot/ Nath Uoy ( I j ,  w h e r e  

i t  w a s  held t h a t  t h e  p e r i o d  i s  t o  b e  r e c k o n e d ,  n o t  f r o m  

t h e  d a t e  o n  w h i c h  t h e  d o c u m e n t  i s  p u t  i n t o  C o u r t ,  

but from t h e  d a t e  o n  w h i c h ,  a f t e r  t h e  d o c u m e n t  h a s  

b e e n  t e n d e r e d  i n  e v i d e n c e ,  i t s  g e n u i n e n e s s  b e c o m e s  t h e  

s u b j e c t  o f  p r o o f .  U p  t o  t h e  12t h  A u g u s t  1 9 . 1 . S ,  w h e n  

t h e  f i r s t  C o u r t  g a v e  i t s  j u d g m e n t ,  t h e  g e n u i n e n e s s  o f  

P .  3  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  called i n  q u e s t i o n ,  

a n d  i t  w a s  o n l y  w h e n  t h e  c a s e  c a m e  u p  t o  t h e  A p p e l l a t e  

C o u r t  t h a t  t h e  d e f e n d a n t s  took t h e  o b j e c t i o n  t l a t  P .  3  

h a d  not b e e n  proved. T h e  l e a r n e d  D i s t r i c t  Judge i s  o f  

opinion t h a t  the p e r i o d  o f  3 0  y e a r s  should hs r e c k o n e d  

from the d a t e  o f  h i s  p r e d e c e s s o r ’ s  ordw r e m a a d i n g  t h e
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c a s e ,  a n d  w e  t l i l n k  t h a t  a t  a l l  e v e  n t s  i t  c a n n o t  b e  1923
r e c k o n e d  f r o m  a  d a t e  e a r l i e r  t h a n  t h e  1 2 t h  A u g u s t  1 9 1 8 *  — « .

■ w h e n  t h e  t r i a l  O o i i r f c  g a v e  i t s  d e c i s i o n .  E r o m  w h i c h -  L a d h a  S i m a :  

e v e r  o f  t h e s e  d a t e s  t h e  p e r i o d  b e  c o u n t e d  t h e  d o c u m e n t  ® *

i s  m o r e  t h a n  t h i r t y  y e a r s  o l d ,  a n d  w e  h o l d ,  t h e r e f o r e ,  

t h a t  p r o o f  o f  i t s  e x e c u t i o n  i s  n o t  r e q u i r e d .

I t  i s  a r g u e d  t h a t  t h e  h o u s e  t o  w h i c h  P .  3  r e l a t e s  i s  

n o t  s h o w n  t o  b e  t h e  o n e  i n  d i s p u t e ,  b u t  t h i s  p o i n t  w a s  

n o t  t a k e n  i n  t h e  g r o u n d s  o f  a p p e a l  e i t h e r  i n  t h i s  C o u r t  

o r  i n  t h e  L o w e r  A p p e l l a t e  C o u r t .

T h e  f i n d i n g ,  t h e r e f o r e ,  t h a t  t h e  h o u s e  b e l o n g e d  t o  

K a h n a ,  b e i n g  s u p p o r t e d  b y  e v i d e n c e ,  c a n n o t  b e  c o n ­

t e s t e d ,  a n d  t h e  f i n d i n g  a s  t o  t h e  p l a i n t i f f ’ s  p o s s e s s i o n  i s  

a l s o  n o t  o p e n  t o  c o n t e s t .  T h e  c o n t e n t i o n  t h a t  t h e  p l a i n ­

t i f f  h a s  a  t h i r d  s i s t e r  a n d  c a n n o t  s u e  f o r  m o r e  t h a n  h e r  

o w n  s h a r e  h a s  n o  f o r c e ,  a s  i n  t h e  f i r s t  p l a c e  i t  d o e s  n o t  

a p p e a r  t o  b e  k n o w n  w h e t h e r  t h a t  s i s t e r  i s  a l i v e  o r  d e a d ,  

a n d  i n  t h e  s e c o n d  p l a c e  t h e  s u i t  i s  n o t  f o r  p o s s e s s i o n  b u t  

o n l y  f o r  a  d e c l a r a t i o n  o f  t h e  t i t l e  o f  t h e  p l a i n t i f f ,  w i t h  

w h o s e  r i g h t s  i h e  d e f e n d a n t s  a r e  s e e k i n g  t o  i n t e r f e r e *

The a p p e a l  i s  d i s m i s s e d  w i t h  c o s t s .

C. H . 0 .

Appeal dismissed.
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