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REVISIOHNAL CRIMIMAL.

Bejore My, Justice Seott-Swith and Mr. Justice Fiords.

KHTSBI RAM AxD oTHERS, Petiticners,
LETSUS
Tar CROWIN, Resprudent.
Criminal Bevision No, 1594 cf 1822.

Criminal Troecdure Code, det ¥ of 1898, Chajider X, secctions
155, 155, 138—Publie anisonce—unfowful obsliuvetion on & way—
Aagistrate referring case  to  a jury bejfore deciding wieiher
the way is v pubiic or o privete one—Jurisdiction-— Rerision &y
High Court.

Teld, that iy is the duty of the Magistzate in a proveeding
in respect of an ohetruction 1o w way under Chapter X of the Code
of Criminal Preesdure, hefors refering the matier to the jury, to
decide himself whether the way is a public one or rot, and it is
only after deciding this question that any matter can be referred
to the jury. .

Diarae Mondal v. Gossain Las Bandel (1), and Duwlalvaw

Tief v. hauwskaah Charan sieh 123, Followed.

Further, it o private clalm to the site of an obstruetion is
asserted, the Magistrate must himself enauire into such claim, axd
if he finds on enquiry that a dona fide question of title has been
raised, he must discontinue the proceedings.

Held wlco, that when the order of the Magistrate undnrr sectiou
133 of the Code is coramunicated to those concerned, it is immaterial
that personal serviee of such order has not been effected.

Mussammat Nur Jan v. Queen-Empresy 13), referred to.

Held further, that the word “forthwith’® appoint a jury.
in section 13% (1) (s} must Le consirued in a reascnable way and
menns that the Magistrate shall appoint a jury “as soen as he
reasonably can.”

Held, per Fforde J., that where questions az to the publie
nature or private ownership of the Zoens of an obstruction are left
to a jury the crder of the Magistrate referring the determination.
of such a question to the jury is bad and should be quashed.

In the wmatter of Chundernatl Sen (4), Matuk Dhors wv;
fare Madhab (8), Nesaruddi v. Adkiduddi (6), Dulatram Deb v,
Batshnab Charan Ded (2) and Chura van v. Emperor (7), followed:

(1) %1310) 6 Indiao Cases 271, (4) (Lsou) 1, L. R, B Cal. 875,
{2) (1908) 10 Cal. W, X. 845. (5) (1904) 1. L, R. 31 Cal. 979.
(8) 2 E. B. (Cr,) 1900, {8) (1899) 8 Cal. W, N, 345,

7y (1914) 12 AN, L. J. 1024,
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Application for revision of the order of L. Joknstone iz
Esquire, Sessions Judye, Multan, dufed ifie Lith \wem- o
ber 1922, refusing to stay proces: dinps.

B. K. Puri, for Petitioners. Tre Crowy.
AgsIsTaRT LEGAL REMEMBRANCEL, for Respondent.
The judgment of the Court was delivered by—

SootteSuITHE J.—0n the 21d and &5 Septembe

[ORaen

1627, on the oceasion of the Muficrram festival th
weve sericas riots in the City of Multan hetwesn the
Mubamwadans and Hindus. Shortly a ‘terwards  Hhwe
Hindus living in certain Mohailos e w ¢ obstructions
with the mnem of making gateways at z! entrances o
" thelanes in which thev Med in order, it :'@A id, th tt”
nicht “*"”unt Muhammadans coming in d.1 tacki L“
them.  Uhe Seevetary, Muonicipad Cop ted,
the er’:‘ei“tion of these obstructions to (b
trate who, o the 'iSth Oolober 1227,
orders, under secticn 133, Orlminal Pro
addressed to the re: 1cleum of the Melalias
shatruetions had been made. direciine th
.

mmern perors toe ey Movemner spi2 or w
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, where the
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TIDeRT yeiooe
hiw on the 25th October to take legal provecdings for
the cancellation or revision of the orders. The order
in each case begins as follows :—

* 1t bas teen reported to me and T have satisfled myself by
personal inspection that in the Modalla.......... vovee oounlawfid
obstructions bave been builb on the public way which is open o

the yse of the public and that by sucn obstrnetions inconvenience
is caused to the public...

On the 25th Octobel 1922 certain of the Mokhalla-
dars 2)ong with Vakils representing the residents of the,
17 Mohailas in regavd to which ord:rs had been issued,
appeared before the District Magistrate and applied,
under section 135, Criminal Proceduare Code, for the
appoictment of a jury. U pon this the Magistrate
fixed five as the number of the jury and asked the
objectors to nominate two jurors and they nominated
two accordingly. The Magistrate said that he would
himself appoint the other members of the jury on the
27th October. (ounsel asked him that if possible. the
foreman and the two remaining jurors should he Euro-
peans, and in accordance with their request three BEuro-
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peans were appointed on the 27th October and the
jury was duly constituted. The Magistrate gave cer-
tain orders as regards the inspecticn of the spot by the
jury and, under section 138 of the Code, fixed Novem-
ber the 10th as the date on which they should deliver
their verdict. He also revised his original provisional
order and fixed the 15th November as the date hefore
which the obstructions were to be removed. He then
added the following :—

- Counsel admit that the obstractiong have heen built by their
clients without the permission of the Municipal Committee. They
wish to produce evidence in this and similar cases,

(1} that the Mohallas concernad are aceupied by Hindus

only ;

{2) that the obstructions do not ecause inconvenience to any
. one; :

{(3) that in particular eases, the cbstructions are vot in 2
public wayv ; and

{4} that in particular cases they ave necessary for the pro-
tection of religions places.”

He went on to say that as the Municipal Com-
mittee of Multan was ioterested in these four ivsues
notice would issue to it that the proceedings were in
progress and the Committes would have the opportunity
of deputing a servant or representative to watch the
proceedings before the jury should it wish to do so. The
jury refurned their verdict on the 9th November and in
accordance therewith the Magistrate cancelled his order
in four cases and in 13 cases made it abhsolute. In
these 1% cases petitions for revision have been filed in
this Court and we have heard Mr Bhagat Ram Puri,
on behalf of the petitioners and the Assistant Legal
Remembrancer for*the Crown.

The first point wiged by Mr. Puri, on hehalf of
the petitioners is tha$, when the District Magistrate
came to know that his clients put forward a claim that
the property on which the obstructions were built was
their private property or that it was not a public way,
it was his duty to enquire into the matter himself and
that he could not leave it to a jury. IYn support of this
contention he refers to the case of Dharam Mandal
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and another v. Ghossain Das Mandal and another (1),
where it was held that —

‘it is the dnty of the Magistrate in a proceeding in respect
of an obstruction to a Footpath under Chapter X of the Criminal
Prozedur: Code, before referring the matter to the jury, to decide
himself whether or mot the claim is made in good faith, and
whether the pathway is a pablic vse or not, and it is only on
deciding that tners was no such claim that any matter can be re-
ferred o the jury.”

The same view was taken in Dulalram Deb v.
Boishnab Charan Deb (2) where it was pointed ouf
‘that :— _

Tt is rot competent to the Magistrate to leave fo the jury
the duci<ion of the qnestion whether a pathway is public or not, and
tether the claim of a private pathway set up is fone fide or not.”

T entirsly agree with these authorities.

The objection of counsal is based on the fact that
the District Magistrate in his final order uoted that
counsel said that they wished to produce evidence, that
in particular cases the obstruetions were noft on any
public way and that this showed that the objectors set
up a elaim to the effect that the places on which the
ohstructions were raised were not in‘every case public
ways.

Now, it was the duty of the parsons, who appeared
in answer to the original order, either fo show cause
against the order or to apply for the appointment of a
jury under section 185, Uriminal Procedure Code.
When they appeared thev did not attempt to show
cause against the orders but immediately applied that
a jury should be appointed. Even after the jury had
been appointed their counsel did not specify the parti-
cular cascs in which the objectors wished to show cause
that the chstructions were not on a public way. It
appears, moreover, from the subsequent proceedings
that in only one case, that of Mohalla Nawan Shahr,
was any claim put forward to the efféct that the
obstructions were on private property, - In that case as
well as in three others the District Magistrate cancel-
led his conditional order. In noue of the cases which
-are before us was any claim put forward that the

(1) (1910) 6 Indian Cases 271,  (3) (1908) 10 Cal, W. N. 845,

1923
Kuovuser Ray
9.

Tar Crows.



1945
Kuvsnr Kan
o
Txz Crowy.

228 INDIAY LAW REPORTS. { TOL. IV

chetruction was on private property, but evidence was
led on bebalf of the ebjectors to the effect that the
places were not thoroughfares, that they were only used
bv the inbabitants of the Mrhalios or by persons visit-
iﬁg them ou husiness, that the inhabitants were entirely
“Hindus and thai their places of worship were included
in the Mohalles. The mincrity of the jury found in
accordsnee with this evidence and were of opinion that
i these cireumstances no inconvenience was cansed te
tle general public and that, therelore, no order for the
removal of the ohstructions sheuld be passed. On bDehalf
of the Crown evidence was led to preve that the places
were public ways and that inconvenience was caused
to the publie. 1t seems to me that the real point be-
fore the jury was whether the places were public ways
or not, and this was a point which the Magistrate
should himselt have decided. 1t is quite clear
from the order of the District Magistrate ¢f the 27th
October 192%, that it was brought to his notice that in
certain cases evidence 'was intended to be produced that
the cbstructions were not on a public way. He, there-
fore, should not Lave lofc 3 onen in the fury Lo enauies
into any cases in which this claim was pub forward.
He should, in my opinien, have called upon the parties
to epecify the particular cases in which they intended
to lead such evidence, and should then have himself
disposed of the question. I notice that in his final order
of the 10th November the District Magistrate says : —

“ Practicnally ali of them (1.e., the obstroctions) including
those in which 1 have taken no action under section 183, Criminal
Procedure Code, were huilt on the public way ; and in all cases
now under considerastion the Municipal Committee claim that they
were built on the public way.”

this shows that even at the time of his final order
the District Magistrate had not reached a finding as to
which obstructions were and which were mot on the
p;lbﬁc way. The words, © praciically all” make this.
clear, :

- The next question raised by Mr. Puri, was that
the crder passed by the District Magistrate was not.
served on the persons against whom it was made with-
in the meaning of section 184 of the Code. He urges
that the names of the persons affected should bave bheen
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number of persons appeared in eat i1 ease 'mfl instracter
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dmly informed. It bas heen szd that when the wmm is
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she method in which it was served on thens is nob »,mw-
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The third point raised we s that the mppumiment
of the jury was bad bum se two of the jurors ~wers
““1 sointed on the 23th October and the remainder on
the 27gh. ALl that sectim 139 lays down as regards
the appointment of a jury is that the Magistrate Shall
forthwith appoint a jury consisting of an uneven num-
ber of persons and so on.  The word ¢ forthwith * mnst
he interpreted, in my opinion, in a reasonable way.
T think it merely means that the 3Magistrate shall ap-
point a jury as soon as he reasonably can. In the pre-
sent case he appointed at onece the two nominees of the
objestors and had to consider whom he should appoint
as the remaining three members, On behalf »f the
objeetors he was espeeially asked if possible to appoint
three Europeans and he had to ascertain who would
he willing to act. The remaining three were appointed
within two days, and, in my opinion, there was no
anreasosable delay anG the ferws of the section vere
~ubsmntmlv complied with.

- Mr. Puri also adds that the questmn whether thera
was an obstruction or not, was not one for the jury to
decide. This question was not, however, left for the jury
at all, The District \Iamstrate has noted on the record

(1) 2 P\ B (Cr.) 1900,
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that the existence of the ohstructions was admitted
There is, therefore, no force in this objection.

The first objection has, however, in my opinion
force. The District Magistrate acted without jurisdic-

tion in not deciding, butb leaving to the jury, the ques-

tion whether the obstructions or any of them were on
a public way, and I would therefore set aside his
orders in all the cases before us, leaving him if so
advised to take fresh proceedings.

Frorve J.—I concur. There are two questions aris-
ing for determination in this case. The first is, whether
certain orders made by the Magistrate under the
special powers conferred upon him by Chapter X,
sections 133 to 143 of the Code of Criminal Procedure
are valid ; and the secord is whether, if the orders are
not valid, this Court shou!d interfere in the exercise of
its discretionary jurisdiction to set these orders
aside, '

The orders whick are impugned are dated respec-
tively the 27th of October and the 10th of November
1922. The first of these purports to be made under
the provisions of section 138 and the second wunder sec-

tion 139 of the Code.

The order of the 27th October, after appointing
the three members of the jury whom the Magistrate
has power to appoint, and fixing dates for the jury to
inspect the yvarious sites and consider the matters they
had to determine, proceeds as follows :~— :

“ Counsel admit that the obstructions have been bmilt by

their clients without the permission of the Municipal Committee.
They wish to produce eviderce in this and similar cases that—

(1) the Mohallas concerned are occupied by Hindus
only ; ' )

(2) that the obstructions do mnot cause inconvenience to
any one;

(3) that in particular cases, the obstructions are not on a
public way ; and

(4) that in particular cases they are mnecessary for the

)

protection of religious places.”
The order then concludes by stating that :—
“Since the Municipal Committee, Multan, is interested -in.
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the above issues notice will issue fo it that these proceedings are
in progress and it wil be given the opportunity of depufing a
servant or representative to watch the proceedings hefore the jury
should it wish to do so.”

Now this order is objected to on two grounds:
firstly, that it leaves it to the jury to determine
whether or not some of the obstructions are in a public
way ; and, secondly, that it is vague and indefinite as it
does not specify in what particular cases that issue is
left to the jury.

In my opinion bath these objections are sound.
The duty of determining whether the site of tne
obstructions is a public place or a public way is cast
by statute on the Magistrate in the first instance, and
under no circamstances can it be left to the jury If
the Magistrate finds, on the parties appearing before
him to show cause against the conditional order, that
a question of title tothe locus i quo is. involved, he
must refuse to act in that particular case unless he
comes to the conclusion that the claim of title is not
boma fide. Further, unless he finds that the place, or

the way, as the case may be, is public, he has no power

to proceed with the investigation. In the present case
it is apparent on the face of the order itself that this
question, which goes to the root of the Magistrate’s
jurisdiction, has been wrongly left to the jury.

On this ground alone the order is bad,

The same objections applied to the order of the
10th November. In referring to the obstructions com-
plained of the order reads as follows :--

 Practically all of them including those in which I have
taken no action under section 133, Criminal Procedure Code, are
built on the public way ; and in all cases, now nnder considera-

tion, the Municipal Committee eclaim that they are built on the

public way.”

fere again it appears that even after the jury
have investigated the question as to whether or not
the obstructions are built an ‘a public way, the order
infers that some are not, and, as in the case of the former
order, it has the added defect of ambiguity, insomuch
as it does not specify which of them are and which are

not so built. It has been wurged by counsel for the-
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Zyown that even F $he orders ave bad, this Court
i ' lefr to the jury

shonl le
ectors themaselves,

was

Loarnot e

The Courts in India have by a series of decisicas

it clear ‘hat where guestions as to the e Pt 1biie
ure or private swaership of the locus of an obstrue
tion ave lelv to a jary, the order of the Magisirate
referring the mtmﬂmmhm of such a question to the
jury is bad and shonld be guashed—In the maller of
Chunae neih j’uu (1), Matul “Dha i v. Hart Madhab (")
Nasaredde v. Skibudidv (3), Dulalram Del v. Baishnab
f’m wan Dev (&), Churamav v. Emperor (3}, This hac

sen held even in cases where the defect in the pro
coedings does not appear on the face of the OI'der
TWhere it does so appear, that is, where a want or an
axcess of jurisdiction is apparemt on the face of the
proceedings themselves, or where the order of the
Magistrate is itself indefinite or ambiguons, the objec-
f!OL to allowing an order in such a case to stand is far
stronger.

For these veasons'l am of opinien that this Court
bas no alfernative hut to guashthe fwo orders object.
E )
20 10,

Revision accepted.

{1) (1880) I L. 3L 3 Call 875 {3) (1899) 5 Cal. W. N, 345,
(2% (19u4) T, T 8. 31 Cal, 979 (4) (1908) 10 Cal, W, N, 843
(5) (1914) 12 AlL L. T, 1024,



