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Before Air. Justice SGOtf-SwitJi and Mr. Justice Fforde.

K H U S H I  B A M  a n d  o t h e e Sj P etition ers,
““ ““ versus

The CEOWN, Eespondent,
Criminal Revision No. 1594 of 1922.

Cnminnl Vrocetltire Code, Jet I o f  1898  ̂ CJiajjter X , sections 
W3} 135, I3S—PiibMr- miisonce — anlawf-ul ohstrvction on a. wa^ — 
Manntrafe refWrivf/ case to a jury before diciding whether 
the v)au is (t fvlfiG or ■I'Tivcde one— Jtrrudictiou-—Bcriswn hv 
Hif/l Conrf.

Held, that h  is (he dutr of the Magistrate in a procefding 
ill respect oi an ohfiriiction to a, wav undes: Chapter X  oi: tbe Code 
ol' (.’rimiDal Prccctlure; bel'oK- referriri|>‘ the matter to the jiiry, to 
decide himself wht'ther the way is a public one or i.ot, aucl it is 
only after deeicliiig this question that any matter can be referred 
to the jury.

Blianm MmidnX x. Gossam Das Mandal (]), and iJvJairmi: 
hatHfina^i '̂jAaran. Jjnh l2 i ,

Wuftler. if a private claim to the site of an obstmctior.' is 
asserted; the Magistrate mnst himself enquire into siieli claim, ucd 
if he finds on enquiry that a, l)0'tio, fide qnePtion of title has been 
raised, he must discnntiiiiie the proceedings.

aiio. that when the order of the Magistrate under sectiou 
ISS of the Code is communicated to those concernedj it is immaterial 
that personal service of such order has not been effected,

Mnseamnaat iVnr Jan y . Quc^n-Mmpress -3), referred to.
Held ftirtker, that the word forthwith appoint a jary.

in section 135 (I j {a) must be cousfrued in a reasonable way and 
means that the i^Iagistrate shall appoint a jury as soon as he 
reasonably can. ’̂

Held, per Fforde that where questions a? to the public 
nature or private ownership of the hens of an obstruction are left 
to a jury the cider of the Magistrate referring* the determination, 
of such a question to the jury is bad and should be quashed..

Ivt the matter o f Lhundernath Sen {4:), Matuk Bkari v--, 
liari Madhah [h), Nmaruddi Y. Akiluddi {%), Dulalram Deh 
Bauhnah Char an Ueh (3) and Chur a nan y . Emperor (7), followed'

(1) (XylO) 6 Indbn Uasea ill. (4) (libU) 1, L. K. 5 Cal. 875.
(t) (1906) 10 CaL W. K. 846. (h) (1904) L L. li. 31 Cal. 979.
W i! P. K. (Cr.) i900. (6) (1S9D) S g»l. W, xS. 345.

(7) (ISU) 12 All L. J. 1024,



AP'pUcation. jor revisiort o f the order of "D. Johnstone, i?iS 
Mqidrei Sessions Jndge  ̂ Mult&ii, dciied the l-U'h Nov-em-  ̂
bsr 1922j refusing to stay proceedings. ivHtssi

B. Ji. Pi'Ki, for Petitioners. Tee Cao'ŝ K.
A s s is t a n t  L e  g a l  S e m e  m b  e  a n c  e i : ̂  f o r  I le s p o n d e u t .

The judgment of the Gourt was delivtreil bv—
ScoTT“S3iiTH J.—On tlie Sid and Itl] SepteinbHi- 

1922, on tlie occasion of the MuhafT(m festival there 
'fi'eie serioas riots in the City of MiiUaii betwê î.-), the 
MiihammadaBS and Hindus. Shortly al'terwards the 
MIikIms living in certain MohullnB erected obstriietions 
with the object of mahiiig gateways at the entrances to 
the lanes in which thciV lived in order, it is .‘̂ aid, that they 
might r-revpnt Muhamiaadans eominf? in and attacking’ 
them. The Secretary, Municipal Cnmmitree, I'epnrted 
the erection of these obstructions to she District Magi>“ 
trate ivho, on the 13th October lJ22, passed eonditionai 
orders* uijdei* section 138̂  Criminal Procedure Code, 
addressed to the rei-ideuts of the Mokallas, where the*
■̂ ihstriietions had been made, direcani^ tham to Teiao -̂e 
:nen;. oeiore cue isL NoTssiDer ot -sppe.a?’
him on the 25th October to ' take legal proceeding's for 
the cancellation or revision of the orders. The order 
ill each case begins as follows :— ■

“  It has leen reported to me and I iiare satisfied myself by
personal iiispeetion' tliat. in t lie Mo fi alia.................... ,..., unlawf ui
obstraetioDs have been built oa tlie public way whieb is open to 
the use oi the ptiblie and that by saeii obstrnctions ineonreiuenee 
is t’aused to the public............

On the 25th October 1922, certain of the Mohalla* 
dars a)ong with VaMls representing the residents of the,
17 MoMllas in regard to which orders had been issued, 
appeared before the District Magistrate and applied, 
under sectioB lii5, Criminal. Procedin:e Code, for the 
appointment of a jury. Upon this the Magistrate 
fixed five as the number of the jury and asked the 
objectors to jiominate two jurors and, they nominated 
ti¥o accordingly. The Magistrate said ; that he,, would- 
Mmself appoint the other members of : the jury  ̂ on the 
27th October. Counsehasked him that if possible the 
foremaQ and the two remaining" jurors should be Euro- 
peansj and in accordance witii their req̂ uest three Euro-

TOL, IV ]  iAHOEE SEEIES. 2 2 5



226 INDIAN LAW EEPORTS. [ v o l . it

19̂ 3 

X h u s h i  B a m

V.

'T h e  C e o w s ,

peans were appointed or the 27th October and the 
jury was duly constituted. The Magistrate gave cer
tain orders as regards the inspecticn of the spot by the 
jury and, under section 138 of tbe Code, fixed NoTeiQ- 
ber the 10th as the date on which they should deliver 
tbeir verdict. He also revised his original provisional 
order and fixed the 15th November as the date before 
-which the obstructions were to be removed. He then 
added the following:—

Counsel adinit tbat the )struct!nr>g have fieen 'built by fheir 
clients without the permission of the Municipal Committee. They 
wish to produce evidence in this and similar cases,

(1) that the Mo/iaJlas coBeern<’ rl nre nocupied hy Hindus
only ;

(2) that the obstructions do not cause ineonveHienee to any 
. one ;

(S) that in particular cases, the cb&tructions are not in a 
public way; and

(4) that in partienlflr cases they are necessary for the 
tection o£ religious places/'’

pro-

He went on to say that as the Municipal Com
mittee of Multan was interested in these four i?sues 
notice would issue to it that the proceedings were in 
progress and the Committee would have the opportunity 
of deputing a servant or representative to watch the 
proceedings before the iury should it wish to do so. The 
jury retnrned their verdict on the 9th N’ovember and in 
accordance therewith the Magistrate cancelled his order 
in four cases and in 13 cases made it absolute. In 
these IB eases petitions for revision have been filed in 
this Court and we have heard Mr Bhagat Earn Puri, 
on behalf of the petitioners and the Assistant Legal 
Bemembraiicer for t̂he Crown.

Tbe first point ui ged by Mr, Puri, on behalf of 
the petitioners is that, when the District Magistrate 
came to know that his clients put forward a claim that 
the property on which the obstructions were built was 
their private property or that it was not a public way, 
it was his duty to enquire into the matter himself and 
that he could not leave it to a jury. In support of this 
contention he refers to the case of Bharam Mandal
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a?id another v. Gkossain Vas Mandal and another (1), 
where it was held that —

‘ ‘ it is the duty of the Magistrate in a proceeding itt respect 
of an obstruction to a footpath -under Chapter X  of the Criminal 
Prô ednrn* Code, before referriniy the matter to the jury, to decide 
himseif whether or not the claim is made ia good faiths and
whether the pathway is a public one or not; and it is only on 
deciding' that taere was no such claim that any matter can be re
ferred to the

The same view was taken la Du -̂alram Deb v. 
BaisJmab Qharan Deb ('3) where it was pointed out

that
It is not competent to the Magistrate to leave to th*'-; jury 

the.isc-i'ion of theqiiestioa whether a pathway is public or not_, and 
whether tue claim of a private pathway set up is iona fide or

I entirely agree with these authorities.
The objection of counsel is based on the i’act that 

the District. Magistrate in bis final order noted that 
eoimsel said that they wished to produce evidence, tliat 
in particular ea.ses the obstnictions were not on any 
public way and that this shô .ved that the objectors set 
up a claim to the effect that the places on which the 
obstructions were raised were not in ■"every case public 
ways.

]^0 Wy it was the duty of the parsons, who appeared 
in answer to the original order, either to show cause 
against tlie order or to apply for i;h8 appointment of a 
jury under section 135, Oriminal Procedure Code. 
When they appeared thev did not attempt to show 
cause against the orders but immediately applied that 
a jury should be appoiiited. Even after the jury had 
been appointed their counsel did not specify the parti
cular cases in which the objector-s wished to show cause 
that the obstructions were not on a public way. It 
appears, moreover, from the subsequent proceedings 
that in only one casej that of Mokaiia Nawan Sbsihr, 
was any claim put forward to the effect that the 
obstructions were on private property, In that case as 
well as in three others the District Magistrate cancel
led his conditional order. In none of the oases which 

-are before us was any claim put forward that the
( I) (1910) 6 Iiidiaa Cases 271. (2) (1906) 10 Gal W. N. 845.

K hl'shi Ram 

The Ceowjs’.
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cbstnictioii was on piiTate property, but^erideuce was
------- beiialf of tlie ebjectors to tlie effect that tlie

Ehi-shi Bam Tieie cot tlioronghlareSj that they -were only used
T e e  iEiiabitants of tlie MohaJlO'S or by persons risit-

iig tbeiij on business, that the inhabitants were entirely 
'Biijcliis and that tbeir places of 'worship were included 
in the Mohallas, The minority of the jury found in 
accordance with this evidence and were of opinion that 
in tliese eircuinstances no inconTenience was caused to 
the general public and lhat, tiiereiore, no order for the 
removal of the 0bstrncti03is should be passed. On behalf 
of the Crown evidence was ltd to prove that the places 
were public waĵ s and that ineonYenience ŵ as cansed 
to the public. 3t seems to me that the real point be- 
fore the jury was whether the places were public ways 
or not. and this was a point which the Magiijtrate 
should himself hare decided. It is quite clear 
from the order of the District Magistrate c-f the 27th 
October lOSS, tba.t it was brought to his notice that in 
certain cases eyideuce was 'intended to be prodaced that 
the obstmctioDS vrere not on a public way. He, there- 

siiould iiDt, Ijavp lefic it orjcD 'i:o tlie varv he. erionir*' 
into any cases in whieli this claim was put forward. 
He should, in my opinion, haye called upon the parties 
to specify the particular cases in which they intended 
to lead such evidence, and should then have himself 
disposed of the question. I notice that in Ms final order 
of the 10th November the District Magistrate says : ■— '

Fractieal!  ̂all of them [i.e., the obstructions) including- 
tliose in which 1 have taken no action under section 183; Criminal 
Procedure Code, were built on the public way ; and in all cases 
no"w under consideration the Municipal Committee claim that they 
were built on the public way/^

'ibis shows that even at the time of his final order 
thê  District Magistrate had not reached a finding as to
which obstructions were and w'̂ hich were not on tlie 
public way. The words, 'pTaciicaUy all' ”  make this 
clear.

The next question raised by Mr. Puri, was that 
the order passed by the District Magistrate was not 
served on the persons against whom it .was made vsrith- 
in the meaning of section 134 of the Code. He urges 
that the names of the persons affected should have been.
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^iveiiin she o^der, .md tiiay hire baen 1323
persoiiEillv ia the laniiner ])ro7ifleil far rlie serrioj 
iiionscs ill sections b9 3̂ 72 oi: the UO'le. Ti:e worX ' rier- 
son ' iiiciiides any compaiij or .'issoGiation or bo.iv 'if per-* ,
sons whether iiMorporated. or jioE -stfe the deti-iitioii iii  ̂ ■ ■ - 
section 11 of th,e Indian Peaal Code aou tilso in the Gener
al Oiaiiatjs Act. It caujtli3ref;)re, I consider, iiisiude 
the xs le  adult residents in a ô rŝ aiii M&k^^kL Xu tlie 
prc5:jat oasj the ofder Tras s:^n"3d o:i 8 or 10 of tke pi’iu- 
aipal residents s>f e;ieh and by stickiag it hr hi
eonspicuotis [places in the Moliallas, and tlie fact thji:. a 
niimber of persons appeared in eaeli ease siid iostm cied 
(jouiiSel to tlieir oijje(3tioris sIiovfs that tlmj were 
:kilv informed. It lias Ijeeii held -that wlieii the order Is 
coiiiniuideated to those concerned,it is immaterial that 
the metliod in whicli It AYas served on them is "lot strict- 
It in accordiiLice with the provisioas oi: seetioa IdJi oi:
"lie Criiniaai Prooiidure Gode—Mussaiiimas Niir la'̂ i v.
Queen^Emf r'ess (1).

The third poiafc raised was ' that the appointment 
of the jury 'was bad because two ol the jnroF̂  wers 
appointed on the 25th Ootobei* and the remainder on 
the 27th. All that section 138 lays down as regards • 
tlie appointment of a jury u that the Magistrate shall 
forthwith appoint a jury consisting of an uneTen num
ber of persons and so on. The \7ord ‘ forthwith *. must 
be interpretedj in niy opinion̂  in. a reasonable way.
I think it merely means that the Magistrate shall ap
point a jury as soon as lie reasonably oan» In the pre- 
sent case he appointed at once the two nominees of the 
objectors, and had to consider whom he should appoint 
as the remaining three members* .On behalf of the 
objectors he was espeeialiy asked if possible to appoint 
three Europeans and he ' had to ' asoertain who would 
be willing to act.' The remaining three were appointed 
'vTithin two days,, and, in my opinion, there was no 
iinreasoaable, delay and the terms of the section were 
substantially complied w i t h .

 ̂ 3Ir. Puri also adds that the ĵuestion: whether there 
was an obstruction o r  notj Was not one foi* the j u r y  t o  

decide. This question was notj lioweverj left for the jury 
at all. The District Mamstrate has noted on the record
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Keushi Bam

1 9 2 3  t h a t  t h e  e x i s t e n c e  o f  t h e  o b s t r u c t i o n s  w a s  a d m i t t e d  

T h e r e  i s ,  t h e r e f o r e ,  n o  f o r c e  i n  t h i s  o b j e c t i o n .

T h e  f i r s t  o b j e c t i o n  h a s ,  h o w e v e r ,  i n  m y  o p i n i o n  

The Crown, f o r c e .  T h e  D i s t r i c t  M a g i s t r a t e  a c t e d  w i t h o u t  j u r i s d i c -  

. t i o n  i n  n o t  d e c i d i n g ,  b u t  l e a v i n g  t o  t h e  j u r y ,  t h e  q u e s 

t i o n  • w h e t h e r  t h e  o b s t r u c t i o n s  o r  a n y  o f  t h e m  w e r e  o n  

a  p u b l i c  w a y ,  a n d  I  w o u l d  t h e r e f o r e  s e t  a s i d e  h i s  

o r d e r s  i n  a l l  t h e  c a s e s  b e f o r e  u s ,  l e a v i n g  h i m  i f  s o  

a d v i s e d  t o  t a k e  f r e s h  p r o c e e d i n g s .

J F e o r d e  J . —  I  c o n c u r .  T h e r e  a r e  t w o  q u e s t i o n s  a r i s 

i n g  f o r  d e t e r m i n a t i o n  i n  t h i s  c a s e .  T h e  f i r s t  i s ,  w h e t h e r  

c e r t a i n  o r d e r s  m a d e  b y  t h e  M a g i s t r a t e  u n d e r  t h e  

s p e c i a l  p o w e r s  c o n f e r r e d  u p o n  h i m  b y  C h a p t e r  X ,  

s e c t i o n s  1 3 S  t o  1 4 3  o f  t h e  C o d e  o f  C r i m i n a l  P r o c e d u r e  

a r e  v a l i d  ;  a n d  t h e  s e c o n d  i s  w h e t h e r ,  i f  t h e  o r d e r s  a r e  

n o t  v a l i d ,  t h i s  C o u r t  s h o u l d  i n t e r f e r e  i n  t h e  e x e r c i s e  o f  

i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  s e t  t H e s e  o r d e r s  

a s i d e .  , ■

T h e  o r d e r s  w h i c h  a r e  i m p u g n e d  a r e  d a t e d  r e s p e c »  

t i v e l y  t h e  2 7 t h  o f  O c t o b e r  a n d  t h e  10t h  o f  N o v e m b e r  

1 9 2 2 .  T h e  f i r s t  o f  t h e s e  p u r p o r t s  t o  b e  m a d e  u n d e r  

t h e  p r o v i s i o n s  o f  s e c t i o n  1 3 8  a n d  t h e  s e c o n d  u n d e r  s e c 

t i o n  1 3 9  o f  t h e  C o d e .

T h e  o r d e r  o f  t h e  2 7 t h  O c t o b e r ,  a f t e r  a p p o i n t i n g  

t h e  t h r e e  m e m b e r s  o f  t h e  j u r y  w h o m  t h e  M a g i s t r a t e  

h a s  p o w e r  t o  a p p o i n t ,  a n d  f i x i n g  d a t e s  f o r  t h e  j u r y  t o  

i n s p e c t  t h e  v a r i o u s  s i t e s  a n d  c o n s i d e r  t h e  m a t t e r s  t h e y  

h a d  t o  d e t e r m i n e ,  p r o c e e d s  a s  f o l l o w s  : —

Counsel admit that the obstructions have been bnilfc b j  . 
their clients without the permission of the Municipal Committee. 
They wish to produoe evidence in this and similar cases that—

(1) the Moll alias concerned are occupied by Hindus
only j

(2) that the obstructions do not ,cause inconvenience to
any one ;

(3) that in particular cases, the obstructions are not on a
public w ay; and

(4) that in particular cases they are neeessaty for the
protection of religious places.”

T h e  o r d e r  t h e n  c o n c l u d e s  b y  s t a t i n g  t h a t

Since the Municipal Committee, Multan, is interested in .
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tie aboTe issues notice will issue to it that these proceeding’s are 
in progress and it will be g’iveii the opportunity of deputing a 
servant or representative to watch the proceedings before the jury 
should it wish to do so/^

N o w  this o r d e r  i s  o b j e e f c e d  t o  on two grounds:  

firstly, that it leaves it to the jury to determine 
w h e t h e r  o r  n o t  some o f  t h e  o b s t r u c t i o n s  a r e  i n  a  p u b l i c  

wav ; andj secondly, that it is vague and indefinite as it 
d o e s  n o t  specify in w h a t  p a r t i c u l a r  c a s e s  that i s s u e  i s  

l e f t  to the j u r y .

I n  m y  o p i n i o n  b o t h  t h e s e  objections are s o u n d .  

T h e  d u t y  o f  determining w h e t h e r  t h e  s i t e  o f  tiie 
o b s t r u c t i o n s  i s  a  p u b l i c  p l a c e  or a  public w a y  i s  c a s ^ .  

b y  statute o n  t h e  M a g i s t r a t e  i n  t h e  f i r s t  i n s t a n c e ,  and 
u n d e r  n o  c i r c u m s t a n c e s  c a n  i t  be l e f t  t o  t h e  jury I f  

the Magistrate finds> on the parties appearing before 
him to show cause against the conditional orderj that 
a q u e s t i o n  o f  t i t l e  t o  t h e  locus in  quo is- involved, h e  

m u s t  r e f u s e  t o  a c t  i n  t h a t  p a r t i c u l a r  c a s e  unless h e  

c o m e s  t o  t h e  c o n c l u s i o n  t h a t  t h e  c l a i m  o £  t i t l e  i s  n o t  

bona fide, f u r t h e r ,  u n l e s s  lie f i n d s  that t h e  p l a c e ,  o r  

t h e  way, a s  t h e  c a s e  may b e ,  i s  p u b l i c ^  lie h a s  n o  p o w e r  

t o  p r o c e e d  w i t h  t h e  i n v e s t i g a t i o n .  In t h e  p r e s e n t  c a s e  

i t  i s  a p p a r e n t  o n  t h e  f a c e  o f  t h e  o r d e r  i t s e l f  t h a t  t h i s  

q u e s t i o n ,  w h i c h  g o e s  t o  the r o o t  o f  t h e  M a g i s t r a t e ’ s  

Jurisdiction, has been wrongly left to the Jury.
O n  t h i s  g r o u n d  a l o n e  t h e  o r d e r  i s  b a d .

T h e  s a m e  o b j e c t i o n s  a p p l i e d  t o  the o r d e r  o f  t h e  

10th K o v e m h e r .  I n  r e f e r r i n g  t o  t h e  o b s t r u c t i o n s  c o m 

p l a i n e d  o f  t h e  o r d e r  r e a d s  a s  f o l l o w s  : —

Practically all of them including those in which I  have 
taken no action under section 133, Criminal Procedure Code, are 
built on the public way ; and in all cases, now .nnder considera* 
tion, the Municipal Gcmmittee claim that they are built on the 
public way,-’’’

H e r e  a g a i n  i t  a p p e a r s  t h a t  e v e n  a f t e r  t h e  j u r y  

h a v e  i n v e s t i g a t e d  t h e  q u e s t i o n  a s  t o  w h e t h e r  o r  n o t  

t h e  o b s t r u c t i o n s  a r e  b u i l t  o n  a  p u b l i c  w a y ,  t h e  o r d e r  

i n f e r s  t h a t  s o m e  a r e  n o t ,  a n d  ^  a s  i n  t h e  c a s e  o f  t h e  f o r m e r  

o r d e r ,  i t  h a s  t h e  a d d e d  d e f e c t  o f  a m b i g u i t y ,  i n s o m u c k  

a s  i t  d o e s  n o t  s p e c i f y  w h i c h  o f  t h e m  a r e  a n d  w h i c h  a r e  

n o t  s o  b u i l t .  I t  h a s  b e e n  u r g e d  b y  c o u n s e l  f o r  t l i e

i m

K h u sh i R a e

V,

The CaowN.-



1928 Crown that even if tlie orders are bad, this Court
—  slionid not iDterfeie as tlie issne of title lefc to the jiir j

'Ram was so left at the instance of tbe objectors iliemselvas.
' I  canB.ot accept that view.

T he CiiowH,
The Courts.in 111clis, Iiave by a series of tiecisioas 

niade.it clear timt wliere questions as to the public 
.natiire or .private, ownership of tbe locus of an obstro.C‘ 
tion . â e . left to a jn r j, the order of the Magistrate 
referriiig* tlie determinatioa of siicli a qiiestioii to the 
itir j is iiaci and should be quaslied—Jw. thf? mfitief' of 
Clmnti(3 : wrili Sen (1), M atuk Dlia i t . B a r i MaShab (2), 
Nasaniddi Y.^Akilnddi Biilalrani. Deb v. Baishm b  
Gharan Det) (4), Glmraman v. Emperor (5), Tiiis lias 
been .held even in cases -where tbe defect in the pro
ceedings floes not appear on th e. face of tlie order. 
'Where it does so appears that is, where a want or an 
excess of Jurisciiotion is apparent on the face of tbe 
proeeetliiigs tliemselves, 'Or where tiie order of the 
Magistrate is itself indefinite or ambiguous, the objee-' 
tioii to allowing an order in such a case to stand is far 
stronger.

?or these reasons-I am of opinion that tliis . Court 
has no aiiernatiye but to quash the two orders obieot-
■ ed to.
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