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Before Mr. Justice BroadiUay and Mr. Justice Harrison,

MULA EA.M (D e p e n d a n t)  Appellant,
'omus

Feb,
J I W A N D A K A M  (Pl a i n t i f f ) 1 ^  ,
AND B A H A D E I  (DEBENDiNT) j  ^^espondents.

Civil Appeal No. 2 4 6  of 1920.

Givil Procedure Oode, Act V  of 1908, Order X X I ,  rule 54— Prohibi­
tory order but no proolamaiion— whether there is a valid attachment c f  
immoveable property— Transfer of Property Act, I T  of 1882, sectiov 53 
— Transfer fraudulent and fictitious in p a rt—whether. whole transfer 
should be treated as fraudulent.

A prohibitory order regarding the land in suit under Order 
XXI rale 54<j was served upon. B, the judgmeiit-debtor, on 6th June 
191 §5 but there was no proclamation as laid down in the second 
portion of the rule. On 7th August 1915 B. executed a lease 
of the land for 20 years iu favour of J. R., the plaintiff̂  at am 
annual rental of Rs. SO which was payable in a lump sum of 
R-s. 1,600 at the time of the execution of the lease j of this,
Rs. 1,000 was fco be credited in B’s accouut with J, R. and
Rs, 600 was to be paid in cash at the time of registration. It
was found as a fact that the payment of Rs. 600 had not been
proved.

H eidi that in order to constitute a valid attachment, the 
proclamation described in the second portion of rule 54 of 
Order XXI of the Code of Civil Procedure must be carried out.

Sinnappan v. Arunachalam (1), followed.
Meld also, that as it was clear that a very substantial pô -̂* 

tion of the lease was fraudulent and fictitious, the whole transfer 
must be treated as fraudulent and effected •with the object, of 
defeating the decree-holder and was consequently voidable on 
the principle laid down in section §3 of the Transfer of Pro­
perty Act. ■

Ghiiiambaram Chettiar v. Sami Aiyar (&), Palaniappa 
Mudali V. Official Beceiver o f TrkUmpoltf {k)y S.-a.̂  Su6roy 
Gonndati Y. £erumal {4i)yTeievxedi to.

(1) <1919) I. L. II. Mad. 844 (P. B.). (3) (19U) 25 Indian Caaes 948.
(2) (19 6) I. L, S. 30 Mad, a. (4) 43 Indian Cases 956.
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29S8 Second appeal from the decree of J , A. Boss, Esquire^
District Judffe, Shahpur, at Sargodha, dated the '2Qfh 
October 1919, reversing that Lai a Tide Ram, Mimsifi

 ̂ 1st Class. Jhanq. dated the 10th March 1919, and

E am  Ch a n d  M a n c h a n d a , for A ppellant.

Sh a h a ie  Ch a n d  and Sa g a k  Ch a n d , for Respondents.

Tiie judgment of the Court was delivered by —

Haepjson J.— The facts of this case are that on 
6th June 1915 a prohibitory order under Order X X I, 
rule 54, regardiog the land in suit was served upon 
Bahadri, judgment-dehtor. at the instance of his decree- 
holder, Mula Bam, On 7th August 1915, a very 
peculiar lease was executed by Bahadri in favour of 
one »liwanda Ptam in accordance with which the land in 
question was leased for a period of 20' years on an 
annual rental of E,s. 80 a year. In pursuance of that 
lease mutation was effected, the order showing that the 
whole of this sum of Bs. 1,600 was alleged by the lessee 
to have passed at the time of the execution of the lease, 
Bs. 1,C00 in the form of credit in his own account and 
the balance of Es. 600 partly in cash payment at the 
time of registration, and partly in payment to previous 
creditors of the transfer. After presenting an un­
successful objection the lessee, Jiwanda Earn, has now 
brought this suit for a declaration that the land cannot 
be attached by the decree-holder Mula Ram in execu­
tion of his decree. The suit was dismissed by the trial 
Court on the finding that the whole of this transfer was 
tainted with fraud ; that, at any rate, so f;-ir as Es. 600 
were concerned, it was not proved that any part of this con­
sideration had passed and that, therefore, on the principle 
laid down in section 58 of the Transfer of l^roperty Act 
the alienation was void against the previous attaching cre­
ditor. This finding has been,set aside on appeal by the 
learned District Judge who has given a somewhat 
sketchy finding to the effect that J iwanda lani was a 
iona fide creditor of Bahadri presumably to the extent 
of Ks. 1,000, but has given no finding whatever as td 
the passing of the consideration for the smaller items 
totalling Ks. 6C0.
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On second appeal it is urged that the prohibitory 
order oonstitated a sufficient attachment and made sec­
tion of the Civil Procedure Code applicable to this 
case. This point has been dropped as it is clearly es­
tablished by Sinnappm  v. AmnaGhalam (1) that in 
order to constitute a valid attachment the proclama­
tion described in the secood portion of rule 54 of 
Order X X I  must be carried out.

The second point urged is that in the absence of a 
finding, as to the payment of Us. €00 it is open to this 
Court to come to a finding itself and, if it be beld that 
the items in question did not pass and that they are 
fraudulent and fictitious, then the decree'holder Mula 
Ram is entitled to avoid the whole transaction and to 
proceed against the land in execution. In the absence 
of any finding by the learned District Judge we have 
considered the evidence on the subject or rather the 
absence of any evidence and we find ourselves in com­
plete agreement with the trial Court. A sum of Us. 210 
is entered as having been paid before the Sub-Eegistrar 
at the time of registration, but no endorsemenc was 
made to this effect, and the Sub-Begistrar himself has 
not been produced. Similarly a sum of Es. 270 is 
shown to have been paid to Amir Ohand but Amir 
Chand has not been produced nor has any receipt been 
tendered. It is stated that Sukh Dial was also paid in 
satisfaction of a decree which he held, but no copy of 
that decree has been produced.

W e find that no portion of the Es. 600 is proved 
to have passed and taking everything into account the 
very peculiar nature of the deed, the peculiar conduct 
of ihe parties and more especially that of the present 
plaintiff in antioipatirbg the payments which were 
to have extended over 20 years, the faot  ̂ of which 
’there is no denying, that so far as the transferer h  con­
cerned he acted throughout in bad faith and with the 
object of defeating, delaying and obstructing his decree- 
holder, we find that not only was the transferer acting 
in fraud of Ms creditor decree-holder but that the 
transferee had knowledge of the fact and aided and 
abetted him in doing so.

Muia Eam
n.
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(1) (1919) I. L. R. 43 Mad. 844 B.).



19^3 The only question remaining is how far the . whole
—  transfer is affected on its being shown that a rery sub-

Miati Eam stantial portion is fraudulent and fictitious. The law on
j  this point: has been clearly laid down in Ohidambaram

ANDi. AM. V. Sami Aiyar (1). That case dealt, it is true,
with moyeable property, but the principle there enuncia­
ted was accepted in the case of immoveable property, 
also in Pahtiiappa Mudali v. Official Receiver of 
Tfichinofoiy (2), and Suhroy Goundan v. Permial (3). 
We find that the whole transfer must be treated as 
fraudulent and effected with the object of defeating the 
decree-bolder.

We, therefore, accept the appeal and restore the 
decree of the trial Court. The costs of Mula Sam will 
be paid throughout by the plaintiff Jiwanda Earn in all 
Courts.

a  H .o .
Appeal accepted.
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(1) (19GG) I, L. R. 30 Mad. 6. (2i) (1914) 25 Indiao Cases 943.

(3) (1917) 43 Indian Cases 956,


