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APPELLATE GCiViL.,

Before kr. Jusiive LeRossignol and My, Justice Fiartenean.

SANTA SINGH anp orrERs (DEFENDANTS),
Appellants ;
versue

VIR SIN GH AND OTHERS (PLAINTI¥FS) R dent
AND SADHU SINGH (DeFENDANT) ~ hesponcents.

Civil appeal No, 80501 1820,

Jurisdiction (Clodl or Revemze)——-.?ut by tenants-at—wzlt nqamst
the occupancy tenands for ¢ share sa the scenpaney rights—Puijab

Tenaney Aet, X FI of 1887, scetion 77.

The plaintiffs (collaterals of the defendants) who were entered
in the Revenue records ss tepants-at-will under the defendants,
the occupancy tenants, sued the latter for a deeclaration that they
were entitled to occupancy rights in the holdmg according to their
ancestral ghaves. The oceupancy tenaney was in 1852 ‘entered in
the name of one Lebna Singh, and it was found by the lower
Courts that he acquired the fonancy as representative of the whole
family. The landlords hal not bcen made parties to the enit.
The question for depision was whether the Civil Courts had 3ur13~
diction to hear the suit, having regard to the provisions of section
77 of the Punjab Tez.aney At

Held, that tie Civil Conrts had jurmdietion to hear the suit,
the plaintiffs secking to establish their righi to a sharein an
already established ocoupanoy tenure, and the suit not bsing ore
between a tenant and a jandlord to establish occupancy rights.

- Second appeal from the decree of A. H. Brasher,

;E’aquire, District Judge, Amritsar, doted the 17tk day of

‘March 1920, affirming that of Lala Gokal Chand, Mehts,.

Maunsif, 1st laes, Amritsar, dated the 218t Ju&y 1919

decreeing the plainiiff’s clawm.
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the occupancy tenancy which in 1852 was enfered in
the name of Lehna Singh alone. The contention for
the plaintiffs has been that the acquisition of the ten~
ancy was effected by the whole family, and that Lehna
Singh’s name alone was entered in the revenue records
as the representative of the whole family. :

The Courts below have decided that Lehna Singh.
was acting on behalf of the whole family and this deeci-
sion, right or wrong, being one of fact, cannot be
challenged in second appeal. The question which has
been hotly debated in this Court is whether thisis a suit
entertainable by a Civil Court and, even if it is such,.
whether the issue  regarding the claim to occupancy
rights was not such as should have been transferred for

-decision to a Revenue Court under the prowiso to section

77 of the Tenancy Act.

Had the plaintiffs not been recorded as tenants-
at-will under the defendants the matter would have
been easier of decision. The suit would then have been
one for a declaration that the plaintiffs were entitled to
a share in the occupancy rights already established by

‘the defendants and for joint possession. The complica-

tion in the case, however, arises from the fact that since
1862 the plaintiffs have been recorded as tenants-at--
will in respect of a portion of the land, holding under
the defendants. In 1916 the plaintiffs claimed occu-
pancy rights and were served by the defendants with a
notice of ejectment whereupon the plaintiffs contested.
their liability to ejectment by suits in the Revenue
Courts. The Collector held that the plaintiffs were not-

“oceupancy tenants but tenants-at-will, and the plaintiffs

were, accordingly, ejected from the land to recover
which they have brought this suit.

If the issue whether the plaintiff are occupancy
tenants must be referred to the Revenue Courts under:
the provise to section 77 of the Tenancy Aél, it is-
obvious that the matter will be res judicata between

.. them in those Courts, and it is admitted on behalf of the

respondents that, if the matter is one determinable by
the Revenue Courts, the case should not be remifted to-
the Revenune Courts but should be finally settled in this-
Court. There can'be 16 doubt that, strictly speaking-
the landlords, who have not been wmade parties to this-
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suit, should have been impleaded for clearly they will he
affected by the result. Instead of having in prospect
the extinction of the oce upaney on the failure of the
defendants’ line the prospecis of such extinction will he-
come far more remote and problematic if it be held that
plaintiffs’ line also must disappear before the occupancy
hecomes extinet. We have to envisage the fact, however
‘that the landlords are not parties to this suif, and to
bear in mind that they will not be bound by any decision
in this case.

The position then is as follows : —The defendants
are the admitied owners of an cccupaney right, and
the question for decision is whether the plaintiffs are

entitled to a share in that right. Tt will be obser-

ved that this is not a suit .etween a tenant and a
landlord to establish oceupancy rights. It is a suit
in which the plaintiffs serk to establish their right to a
share in an already established occupaney tenure, The
plaintiffs deny that they wore ever tenants holding under
the defendants and claim an interest in the tenaney
equal to that of the defendants. Though the resuit
will be anon-alous in that the landlords, “who are not
Tartics to this suit may refnse to recognize the plaintiffs’
title, we are unable to hold that the matter is one which,
under the statute can be heard and determined only bv
a Revenue Court, and we conclude that the Civil Courts
have jarisdiction.

On this finding, we dismiss the appeal with
«costs.

C. H. O.

Appeal dismissed.
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