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APPELLATE CiViL.

Before Alr, Justice Broadway and Mr, Justics Moti Sagar.
JHANDU (PrarNmrr) Appellant,

versus
Mst. HUSAIN BIBI anD oTHERS (D EFENDANTS),
' Respondents.

Civii Appeal No. 575 of 1920.

Muhammadan Laiwe— Be=marriage of widow during her iddat—
legulity of such marriage.

Held, that a marriage contracted by a widow within the period
of her idds*, i. e. 4 months and 10 days, is void novwithstanding
that she was pregnant at the time of her Yormer husband’s death
and had been delivered of the child before she contracted the second
marriage, ,

Tayyahjee’s Principles of Muhammadan Law, page 133;
Hamilton’s Hedaya, pages 130, 182, 145 ; Wilson’s Muhammadan
Law, pages 112, 113 and Appendix D, page 519 ; Muhammad
Y usaf’s Mahammadan Law, Volume 111, page 63 ; Abdur Rahman’s
Institates, paras. 316, 317; Mnbammad Ali’s Translation
of the Quran, page 1085, verse 4 ; and Bailie’s Digest, page 355,
referred to.

liakia v. I'nam Din (1), followed.

Second appeal from the decree of A. H. Brasher,
Esquire, Nistvict Judge, Amritsar, dated the 7th Feb-
ruwy 1920, affirming that of Khan Fuiz Muhkammad
Khan, Subordingte Judge, 2nd Cluss, Amritsar, dated
the 30th October 1919, dismissing plaintiff’s suit,

N1az MumsmuMaD, for Appellant,
Kaman CHAND, for Respondents.:

The judgment of the Court was delivered by —

BroapwayY J.-—One Jhandu, son of Umar, a
Guazar, mstiluted a suit against. Mussammat Husain
Bibi, alleging that she had been lawfully married to him.
“nd claiming restitution of conjugal rights. It appears

1t Mussammat Husain Bibi was a widow when
handu married her and the defence set up was that
marriage, if any, was illeval ‘and not binding as

(1) 29 P, B, 1909,
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it had been solemnized within the period of iddai, 1988
namely, 4 months and 10 days from the death of et
ber former husband. It was found as a fact that ~— JEa¥nU

the marriage in question took place within two months L
of the death of Mussammat Husain Bibi’s former ﬂ’t‘Bﬁ?‘m’
husband, and the Courts below following Zilakin v.

Imam Din (1) dismissed the plaintiff’s suit holding
that the marriage in question was illegal and therefore
not binding on Mussamma? Husain “Bibi. Jbandu
has now come up to this Court in second appeal
through Mr, Niaz Muhammad,” and it has been con-
tended that the decision in Ilahia v. Imam Din (1)
was bad and opposed to Mubhammadan Law.

Our attention has been drawn to various treatises
on Muhammadan law, such as, Muhammad Usaf's
Muhammadan Law, volume III, page 63 ; Hamilton’s
Hedaya, page 130 ; Abdur Rahman’s Institutes, paras.
816-317; Muhammad Ali’'s translation of the Quran,
page 1086 verse 4; Fateh=-ul-Qadir, page 141; and
Bailie's Digest, page 355. We have carefully examined
these (wath the exception of Fateh-ul- Qadir, which has
not been actually placed before us) ; and in addition we
have consulted Wilson’s Digest of Anglo— Muhammadan
Law and Tayyabjee’s principles of Muhammadan Law.
The reference to Muhammad Ali’s trapslation of the
holy Quran affords no assistance as that obviously deals-
only with the case of a divorced woman. In Tayyabjee’s
treatise at page 133 a table is shown giving the dura-
tion of the period of the iddat and according to this
table the period prescribed for the iddef of a widow
on the deathof a regularly married husband, if not
pregnant, is 4 months and 10 days, and if preﬂ'nam;
4 months and 10 days or until dehvery, whichever- is:
longer. In the present case it appears that Mis-
sammat Husain Bibi was pregnant at the time of

~her former husband’s death and was delivered of
her child before the expiry of the 4 months and 10-
days’ period. -

It has been contended”' af t}ie Muha,mmada.h\
Law requires only ij

thi -“er;o_d of e
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_pregnant, until such time as she is delivered of the
child, the period fixed being curtailed if the delivery
takes place before the expiry of the period of 4
months and 10 days. We are unable to find an
authorily 1o support this couteniion and pone has
been laid before us. In Hamilton’s Hedaya at page
130 the following passage occurs:—

“Now the ¢ddat of a widow is npot designed for the
# purpose of ascertaining the state of her womh; for if i
“ were s0, it would not be determined by the lapse of
¢ time (supposing her to be ove wheis subject to the menstrual
% discharge), but by three terwis of ber courses ; whereas we cee
¢« thot the lnw fixee i ot four monthz and ten duys, altheugh
¢ ghe be a woman of that deseription ; but it is made incumbent
“ merely as a folfilment of one of the rights of marriage.”

See also pages 182 and 145,

According to the view taken by Wilson the
period of iddat for a woman, who has been lawfully
married, is 4 months and 10 days, and if she
happens to be pregnant it continues until delivery—
vide pages 112 and 113 and Appendix D, page 519.
This is the view that was adopted in Ilakie v. Imam-
Zin (1) a view with which we are in aceord.

'We, therefore, dismiss this appeal with costs.
C. H. 0. | |
Appeal dismissed.

{1y 29 I, R, 1908, "



