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JBefore Ifr. Justue I-eBossigoiol and Mr, Justice Martineau,

J A IM A I) A5̂ 3> 0TH13IIS ( P l a i n t i t i ' s )  AppellantSj 19&8
&ersus

G A N E S H I M A L  a n d  o t h e r s  (D es 'en d a i.^ xs),
Respondents,

Givll: Appeal No, S 8 l.o fl9 2o» ■ - . " ■
Vjml f  r&ud'ure Gorlê  ■Act "V o f 10̂ 8̂  Order 11, rule 

for teffempUon of a mortgage-—whetler larred frepiom auif for ' 
f  OBsession a âin t̂ the d f̂endani  ̂as trespaasers.

In 1904, the plaintiffs brought a suit for pnesession against 
the rnortgagefistsnder a mortgag-e eseeuted Isy tlieir father on the 
ground that the defendants were trespassers and that the martgage 
■was' not binding upon the plaintiffs hy reason of absence of 
ijon’sidemtioti aM legal necessitj. , Thev now sued for redempti3n 
of the iriortgage; aitd tbe lower Courts held that tteir present suit 
was barred hy the previous one. :' ' ’ ,

Heidf that the prescrit cause of .action was not the ŝ ame as tW 
cause of action in the 1904' suit, atid that conseqiieptiy, thf j>xesent 
suit ,w'as not''barfed, by older 'S'Qfthe';0d4'fe-'#f''Cmr"P
dare-.

liarkkurdar r, Ghliafia 31al (T), distingmBhedj.
Dhan])at Mai Jhoggar Sitigh (2,), referred to.

decree 0/ Mi a m 
Ludhiana, dated the. .

December 19W, affirming that of Lewis, Wsquire  ̂^
J m i^ r Btihor^inaM"^^ the

 ̂Ja&a n  ■ ’K'AiH, ■ .for; Appellants.
N and  L a l , for Be^pondents,

Titf*. judgment of the Court was delivered by—
L e E o s s i g n o l  J .— T h e  plaintiffs in  tMs ease p ra y e d  

to redeem the land in suit wMdk liad b^ti’ ‘ sdpitgaged 
by tb W  f it te r  to t  BsJ ftP
1898. The Courts below h a re  dismisse'd tfee Suii on inV
'  (IX 119 f : R, i m  (2) 93 P. R.10O8 (F. a;



1923 ground that it is "barred by Order II, rule 2 of the Civil
-*—  PiocedTire Code, icasniiieh. as in 1904 the appellants

Jaihal brouglifc a suit agairst the mortgagees for possession
<3-AHEsm Mal ground that they were trespassers and that the

mortgage by their father was not binding upon them 
by reason of absence of consideration and legal neces­
sity. -'

In onr opinion this appeal must succeed. Order 
II , rule 2 of the Code, provides that a person entitled to 
more than one relief in respect of the same cause of 
action may feiie for all or any of Fuch reliefs but shall 
not afterwards sue for any relief omitted, ar'd the first 
question for consideration is whether the cause of action, 
in both suits is the same. It wa  ̂ laid down in Dkanpat 
Mai T. Jhaggar Singh (1) that where mort<?agors hare 
obtained a decree for redemption and have failed to 
execute ilc, another suit to redeem will lie for the 
reason that the cause of action is not the same. The 
allegation against the present appellants is that in 1904i, 
they did not ask to redeem, and may, tberefore, not do 
so now. They are thus placed in a worse position than 
if they had secured a decree for redemption in 1904i 
and failed to execute it. But we are quite clear tbat 
the cause of action now is not the same cause of action 
as in 1904, In 1904 the cause of action was a mortgage 
to which the plaintiffs objected ah initio. They were 
attempting to avoid it and had they prayed for redemp­
tion they would havej'pso f(Wto admitted tbeir liability 
to redeem the mortgage; in other words such a prayer 
wonld have cut at the roots of tM r  claim» On the 
cause of action recited in the 1904 case no redemption, 
was possible. The cause of action in the present snit 
is the mortgage now admitted as binding on the plaintiffs 
p k s  a refusal of the mortgagees to accept redemption' 
on the terms offered by,, the plaintiffs. Markhmf.^ar'’ 
r. GhJmtta Mai (2) is cited by the learned District 
Judge as being bn all fours with the present case, a 
proposition which we cannot admit. : This ease is very 
easily distinguishable so that it is not necessary for 
ns to express any opinion whether we are prepared to 
follow the decision above cited.
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In short our finding is that the present cause of 
action and that of 1904 are quite different, snd we 
accept the appeal and remand the ease to the first 
Court for deoision on the merits. Costs to he costs in 
the cause,

C. H. 0.
Alp peal accepted—

Case rem a n d ed .
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APPELLATE OiViL.

Before Mr. Justice Broadimy and Hr. Justice Mo>H Sagar,

■ S .A M A IL  AJfD OTHERS (FLd.iOTrr]Fs) Appellants.
versus

A H M A D A  AND M st  W A L L A N  (D ei end ants), M ,  2:1.
Respondents.

Civil Appeal No.'2272  of 1918.
Cmicm-—Jhenoiion^—Jn^edrai pro'jert^—gift in favour o f  a 

sdlateral lit j/^eienc- &f obiter cal-haierah— Gilotar Jats-^Jhmg 
JJitinci,

SeiS^ that the entj-y in the Mmaj-i-am oi tite , Jhatig 
District and the iostaaces proved establisla tb© ssiistom set up 
by the defendants by whidi a male proprietor is empowered 
to make a gift in favour o£ a collateral in presence of other 
collaterals.

Beff V. Allah JDtlia (l]j referred to.
M r si apfeal from the decree of Lala Narinian DaSy 

Senior SubordtmU Jt̂ dgê  Ut Glass, JMng, dated thm 
28ih March 1918f dismissing the plaintiffa' suit. .

, ■ C. I j, 'GiTLATr, for Appellants. '

,, 'Gh a n b , for Eespondent?.:'..

The judgment of til© Gourfc was delivered by-
(1 j 45 p7  R, 1917 (P. C)
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Baqar made a gift* of his land in faroiir of 
, Ahmada^ wlio is Ms dangliter^s son as well as , the sou 
of Ms .nephew. His right to do so has heeu impeaohed 
hy Samail and others, the plaintiffs in this, ease, who 
are also the collaterals of Baqar, Baqat is dead hut 
the plaintiffs sought a deolaration of their rights, in -  
asmticsh ais his widow Mn.s$ammai Wallaiij is still 
alive. The parties are Giloiar Jals of the Jhang Bis* 
trict and the defence set up on behalf of Ahmada 
was that, hy the custom of their tribSj Baqar had 
the power to make a gift ia his (Ahmada*s) faToiir, 
The trial Court has, after a careM  inqiiiiy, come 

"to the concl'asloii that Baqar -was oompetenfc to make 
the gift, and the , piaiB.tiffs ha¥e, there fores come up 
to this Court in appeal through I\fr. 0 . L , Gulati 
whom we have heard.

As ' stated ahove the parties are GiMar Jats of 
the district, of Jhaiig, and according to the 
this , tribe. lecognises the right , of a .male' proprietor 
to gift lands in favotir o? collaterals* The Miwaj4-am  
has heen held by theip Lordships of the. Privy Ooiiaoil 
in Beg y. Allah DUia (1) to be a strong piece of eirideEce  ̂
in support of the custom therein'deelaredw ' In the' pte-' 
sent case there is .praotioally no rebuttal of the entry.' in  
-the Biwaj-i-ams whereas the defendants have succeeded 
in proving several instsnces of gifts made by male 
proprietors in favour of collaterals to the exclusion 
of other collaterals. * The evidence on ■ the record^

, both : doeumentary and oral, supports the eatry in the 
Biwaf4-m %  and ' we', are,, thereforos satisfied that 
the view taken by the Court below is correot and 
that among the Ghlot&r Jats of the Jhang' Bistriots 
■the custom set ti.p by the defendants by. which, a, 
male proprietor'is empowered to; make,a 'g ift;in  .fardiir 

.̂ ?f a collaterals has been established.

W e  acoordingly'dismiSf the..:.a|^.^|:i?ir^

i m

.SAMAMt

AssFiuA.

Ap'pBal dismissei.
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