VO, IV ] LAHORE SEKLES, 17y

bat it will be observed that the judgment in that case
practically proceeds on the basis of the earlier judg-
ment of 1918 in which the right of pre-emption was
admitted,

The defendant, on the other hand, has produced
some evidence to show that many sales have taken
place in this Mokalla without the exercise of the right
of pre-eption. In these circumstances I do not think
that one or two solitary instances of the admission of
the custom supported by a few instances in the
neighbouring sub-divisions are suflicient to discharge
the onus of proving the existence of the custom in
Mohalle Bagarian which lay heavily upon the plaintiffs.
In my opinion the Distriet Judge was right in holding
that the plaintiffs had failed to establish the preva-
lence of the custom in this Mohella, and L dismiss the
appeal with costs.

A - RI
Appeal dismissed.
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order, dated 30th August 1922, under section 384 of the
Indian Penal Code, ' '

The facts of this case are as follows : —

Hizam Din, the accused petitioner, is a Nikah
Khawan, Allah Rakhiye, the complainant, engaged the
petitioner to read the ntkah for the complainant’s
younger hrother. When the people were collected, the
petitioner refused to perfom the ceremony aund eufer

.the marriage in his register unless he was first paid Rs. 5.

A great deal of dispute ensued and eventually the
complainant paid Bs. 5 and the marriage was performed.
The petitioner said that he had received only Rs. 2, of
which he himself had to get Re. 1, the remainder being
spent on payment to the girdawar of the Nikak Khawans,
the ehaulidar and for postage expenses. The petitioner
wag proseouted by the complainant for extortion. The
Honorary Magistrate came to a finding that Rs. 5 had
actually been paid by the complainant to t.;e petitioner
ané conviciing the petitioner under scet ion 384, Indian
Penal Code, sentenced him to pay a fine of Rs. 15, in
default of payment to undergo 2 weeks’ rigorous im-
prisonment. The evidence for the prosecution is,in
my opinion, eredible. Several respectable persons de-
posed that Rs. 5 had actually ben paid after protest to
the petitioner, and I consider that the Magistrate came
1o a correct finding on facts.

The proceedings are Jorwarded for revision on the
following grownds i~

The definition of extortion in section 383_. Indian
Penal Cade, rans :—

“ Whoever intentionally puts any person in fear of any
injury to that person or foany other, and thereby dishonestly
induces the person put in fear, efe. ‘ .

In cases under this secti'n the threat must be of
an injury, which means a harm illegally cansed. Now,
in the present case, doubtless har.« was eaused’to the
complainant and the persons attending “the marriage :

*bat it sannot be sa.d that the harm was causediillegally.

The 1 istrict Board of Muzaffargarh has laid down  cer-

- tain rules, acopy of which iz on fhe record, reparding

the registration of marriages.
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ERule 9 reads:—  Af the time of performing a marriage the
Nikal Khowan, in addition to his customsry dues, will get
6 aznas more for every marriage, Whigh will be distributed as
follows :—

: “ @irdawar Qoze, 4 annas, District Board fee, 1% annas,
postage stamps, } anna .

Now, it is nowhere laid down what the customary

dues are, and theoretically a Nikal Khawan micht de-

mand any fee that he likes, There is no law forbidding

him to do so. His demand for Rs. 5 was not illegal,
because his due is not preseribed by law. The peti-
tioner’s gction did not put anyone in fear of such an
‘injury as is contemplated in section 383, Indian Penal

Code, and I therefore forward the record to the High -

Court and recommend that the conviction be set aswie
and the fine, which has been paid, be refunded.

Scort-SuirE J.—A Nikah®Khawan is not Lound
to read a Nikah for a person unless he chooses to do so,
and it is certainly no offence for him to demand any fee
he Jikes for doing so. I agree with the learned Sessions
Judge and setting aside the conviction and senfence
acquit Nizam Din. Fine if paid will be refunded.

C.H.O. o .
- Rewsion accepted.
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