
bat it -will "be observed that the judgniGuc in thafc case 
2>ractically proceeds on tlie basis of tlia earlier jndg» 
ment of 1913 in wliicli the right of pre-einption was 
admitted,

TI10 defendantj on the other hand, has produced 
some eyidence to show that many saĥs have taken 
place in this MolMM without the exercise oi the right 
of pre-emption. In the&e circumstances I do not think 
that one or two solitary ixistances of the admission of 
the custom Bupported by a iew instances  ̂in the 
neighhouri-og sub-divinions are suthcient to discharge 
the onus of pro fin g the existence of the custom in 
MohaUa Bagarian which lay heavily upon the piaiiitiifs. 
la, my opinioB the District Judge was right in holdiag 
that the plaintiffs had failed to establish the preva­
lence of the custom, in this MohallUi and I dismiss the 
appeal with costs.

A ,  B .

Appeal dismissed.
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REViSIONAL, CRIMINAL.

Sefore Mr. Justice 8coU*8mith

HIZa M BIN—Petitioner, ,
verms ____

The OB.OWN—Respondent.
'Criminal Revision' No. 1761 of' 192is!. '

Indian Fenal Code> section BS3~MjeforHatt —Nikah KLawan 
refmi%g io perform the marriage ee,remon̂  ^mieu he wa»fit'd paid 
a fee. -

MetA} that & Nikah Khawan ig riot bound to read a for
a 'p tm n  unless chooses to do so, and it is no offence for him 
uO demand any fee ke likes for doing so*

Cme reporkd by B . Johnstone, Mquire, Sessions 
Judge, MuUaUs with his No. 216-J, of 19ZZ,

Th.e report of the Sessions Jud^e runs as follows j—
The accused on conviction hy Ltifwn Sahib Maulm 

Ghans Bakhsh, exercising the powers of a Magisk̂ afce, 1st 
class, in the Mnzaffargarh District, was sentenced by

1923.'



l 8 0 TuXi. IV

leas
Nmam Din, 

p'
'I H I CS0W2^.

order, dated 80tli A ugust 1922, under section  8S-ii o f  the 
In d ia n  P en a l Code.

The facts of this case are as jollows

2\xzam Diiij the accused  petitioner, is a NihaTi 
Khaican, A l l a h  B a k h i y a ,  th e  c o m p l a i n a n t ,  engaged i h f *  

petitioner to read the nikah  fo r  tlie com p la in a .iii’ s 
you n ger brother. W h e n  the peop le  were co lle cted , the 
p e t i t i o n e r  r e f u s e d  t o  p e r f o m  t h e  c e r e m o n y  and enter 

. t h e  m a r r i a g e  i n  h i s  register u n l e s s  h e  w a s  f i r s t  paid R s .  5 .  

A  great deal of dispute ensued and eventually  the 
com plainant paid R s. 5 and the m arriage was perform ed . 
The petitioner said that he had received on ly  E s. 2, o f  
w h ich  he h im self had to  get Re, 1 ,  the rem ainder being 
spent o n  p a y m e n t  to t h e  g\rdawar o f  t h e  Nikah RJiawans, 
the ckaulddaf and fo r  postage expenses. T he petition er 
■was proEeouted b y  the com plainant for  extortion . T h e 
H on ora ry  M agistrate cam e to a fin d in g  tr.at E s. 5 had 
actually  been  paid b y  the com pla inant to t .je  petition er 
and conY lcting  the petitioner under seo iion  38-ii, In d ia n  
P enal Code, sentenced him  to pay a  f i n e  o f  R s. 16, in  
d e f a u l t  o f  p a y m e n t  t o  u n d e r g o  2  w e e k s ’  l i g o r o u s  i m ­

p r i s o n m e n t .  T h e  e v i d e n c e  f o r  t h e  p r o s e c u t i o n  i s ,  i n  

m y  o p i n i o n ,  c r e d i b l e .  S e v e r a l  r e s p e c t a b l e  p e r s o n s  d e *  

p o s e d  t h a t  E s .  5  h a d  a c t u a l l y  b e in  p a i d  a f t e r  p r o t e s t  to  
t h e  p e t i t i o n e r ,  a n d  I  c o n s i d e r  t h a t  the M a g i s t r a t e  c a m e  

to a  correct finding on facts.

The proceedings are forwarded for remsion on the 
, jollowing grounds—

The defin ition  o f ex tortion  in section  S 83 j Ind ian  
P enal Oodej .runs ,

'Wlioevtr inteutionally puts any person in fear of any 
injury to  that person or to anv otber, Mrl {-,hereby diBtonesfcly 
indnees the person ptitin fear, etc. **

I n  c a s e s  u n d e r  t h i s  s e c t i o n  t h e  t h r e a t  m u s t  b e  i f  

a n  i n j u r y ,  w h i c h  m e a n s  a  h a r m  i l l e g a l l y  c a u s e d .  N o W j  

i n  t h e  present e a s e ,  d o u b t l e s s  h a n x  w a s  c a u s e d  t o  t h e  

e o m p l a i n a n t  a n d  t h e  p e r s o n s  a t t e n d i n g  t h e  m a r r i a g e  :  

B u t  i t .  4a n i i o t  b e  s a . d  t h a t  t h e  h a r m  w a s  c a u s e d  i l l e g a l l y ,  

The 1 i s t i a c t  B o a i d  o f  M u z a f f a r g a r h  h a s  l a i d  d o w n  c e r ­

t a i n  r u l e s ,  a  c o p y  o f  w h i c h  i s  o n  t h e  r e c o r d ,  r e g a r d i n g  

|he regi«trati-Qn''Ol; marriages*



Rule 9 reads:—• At the time of performing’ a marriage the I9SS
Nihah Khawan  ̂ in addition to iis customary dues, will get
6 onnas more for everj marriage, wh î  ̂ will be distributed as HiZAM 
follows ;— V.

GirrJawar QffUi 4 annaŝ  District Board fee, 1| amtaSf Tot 
postage stamps, I anita^\

Wow, it is nowliere laid down wBat tlie cusfconiary 
dues are, and theoretically a Nikah Khatuan de­
mand any fee that he likes. There is no law forbidding 
him to do so. His demand for Es. 5 ’̂as not illegal,
because his due is not preBerib< d by law. The peti- 
tioner*H action did not put anyone in fear of such, an 
injury as is contemplated la  section. S83, Indian Penal
- Godej '̂̂ and I ', .therefore'; forward the record' to the High - 
Court and recommend that the conviction be set aside 
and the fine, whieh has been pai4 be refunded.

Sgott-Smith J.— A Nihah’̂ Khawan is not bound
to read a Nikah for a person unless he chooses to do so* 
audit is certainly no offence for him to demand any fee 
h© li^es for doing so. I agree with the learned Sessions 
Judge and setting aside the conviction aud sentence 
acquit Nizam Bin. Mne if paid will be refunded.

' C. H. 0 , '■
M m nim  accepted,
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