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APPELLATE CiVIL,

Before Mr. Justrce Mots Sogar.

LEEXKH RAJ axp RAMJIT DAS (PLAINTIFES)
Appellants
| versus
INDER MAL axp SATN (Dx¥e¥DANTS)— Respondents.
Civil Zppeal No. 1478 of 1922.

Custom— Pre-emption—DRolalle  Bagarian sn the Zown of
Katthal, district Karnal—mecessity of proving exsstence of the
cusiom wn the particular enb-divesion of ihe town.

Held, that it kad not been proved that the custom “of pre-
emption prevails in Mohalla Bagarian in the town of Kaithal.

Held also, that where a town is divided into sub-divisions,
the pre-emptor must prove affirmatively the existence of the
custom of pre-emption in the particular sub-division in which the
property is situate, and that the onus is not discharged by proof
of the existence of the custom in neighbouring sub-divisions.

Melaram v. Mussammat Bande (1), and Prabk Dial v.
Biilhao Mal (2), followed.

Jai Devi v. Naubat Rai (8), Mukammed Husasn .. Ghulam
Mukammad (4}, and Bul Chand v, Lekhn (5), referred to.

Held further, that a judgment hased upon a compromise or
confession, thongh- of some. probative value, cannot he put upon
the same footing as ome in which after contest a custom  ba

- been held to be proved or negatived. :

 Imperial 0il Soap and General Mills Company v. M, Mistak=

ud-Din (6), followed.

Second appeal from the decree of F. W. Shemp,
Esq., District Judge, Karnal, dated the 11th March
1922, reversing thot of Chaudhri Kanway Singh, Munsif,
lst QOlass, Kaithal, dated the 18th Jume 1921, and
dismissing the plaintiffe’ suit. : S

SmAMAIR CEAND, for Appellants.

MBPRIGL L (4) 18P RIOIL .
(23 (1921) 61 Indian Cases 822, = (5) 189-P. W, R, 191L
(8) 71-P. R. 1906, (B (1921) L, L B. 2 Ligh, 88,
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Moar 8a6ar J.—This is 2 second appeal against
a decision of the Distriet 4ndge of Karnal, dated the
11th March 1922, dismissing the plaintiffs’ suit for
possession by pre-emption of a house situate in Mohalla
Bagarian of the town of Kaithal, in the Karnal District.
The contentions raised by the defendant were that the
house was not situate in Iohalla Bagarian, that the
custom of pre-emption did not prevail in the .lohalla
in question and that the price of Rs., 900 mentioned
in the snle-deed was neither paid por fixed in good
faith, The trial Court found against the defendant on
all these points apd decreed the plaintiffs’ claim. On
appeal the District Judge, bowever, was of opinion
that the plaintiffs had failed to establish that the
custom of pre-emption prevailed in Mohkalla Bagarian,
and he accordingly dismissed the suit. The plaintiffs
bave now come up in second appeal to this Court
through Mr. Shamair Chand after obtaining a certifi-
cate from the District Judge, while Mr. Jagan Nath
has appeared on behalf of the respondents.

The sole question for determination is whether the
custom of pre-emption prevails in the Mokalla of
Kaithal where the house sold is situate. In support
of the contention that the custorn of pre-emption pre-
vails in the Mohalla in question, the learned counsel
for the appellants relies upon two things, Firstly,
he cites certain published judgments of the Chief
Court from which it appears that the custom of pre-
emption exists in some of the mneighbouring sub-
divisions, In one of the judgments fhere is an ex-
pression ‘of opinion fo the -effect that pre-emption-
prevails very generally throughout the town of Kaithal,
It is argued that in these circumstances the onus of
proving the non-existence of the custom of pre-emption

in this Mokallo is upon the defendant and that he has
ailed to discharge thatomus, I am unable to ncceps
this contention. . As held in. Me
Bando (1), a case. which bas
in another ' recent ca
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‘custom of pre-emption in the particular sub-divisions
in which the property is situate and that the onus
is not dzschmgvd by proof of the custom in the
neighbouring sub- dlvmo‘:\q The two authorities, Jat
Deri v. Newiar Rai (1), and Mukammaed Husain
V. (;lmlam Muhammad (2), relating to Mohalla
Tayyab and Mohalla Pansarian in the fown of Kaithal,

and the sale-deed of 1853 relating to Mohalle Boran
to which referenes has heen made in the course of
arguments, are c(msequontly not of any great help to
the plaintiffs. As to the prevalence of ‘the custom of
3pre-emptmn in the town crenemllv, reference may be
made to Bul Chasd v. Lekhu (), in which ir was found
that the custom of pre-emiption id not exist in A okalla
Marhat Khan, another sub-division of the same fown.
The observations made hy the learned Judge in Jaoi
Devi v. faubxt Rav (1), that pre-emption prevails
very- generally in the town are, thereiore, not s.tuctlv
An mcordanoc Wwith the facts.

Next, reliance has been placed cn a decision by
Lale Awrit Lal, 3iunsif, dated the 16th December 1918,
“in - the case of Durga Parshad v. Situ Rawm by which
‘the claim of the plaintiff for possession of a house by
pre-emption in this very Biokalle was decreed. Tt 'is
arguad that this is a very strong piece of evidence in
favour of the plaintifl’s ‘and that it completely shifts
the onus of proof on the defendant. A’ teferedee to
the written statemeant filed by the defendantsin that
case, however, makes it quite clear that there ‘was no
“eonfest ‘boltveen the ‘parties as to the right of pre-

emption, the vendee ‘having admitted that {he Ppre-

emptor in that case was entitled to claim the house,
rand it is clear, as laid ‘down in Imperial il Soap
and General Mills Compeny v. M. Masbah-ud-Din (4),
~that .a judgment based upon a compromise or confess
sion, though of some prohative force, cannot’ be placed
‘on the same footing ‘as one in which after contest,a
custom s held to be proved or negativéd. o

; The pext, piece of evidence upon ‘which | e
“Bas ‘beer placed is a 3udvment of Lala Achhru

" dﬁted the ch OGtober 1920 m the ease of e7 on‘ ‘quﬁ
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bat it will be observed that the judgment in that case
practically proceeds on the basis of the earlier judg-
ment of 1918 in which the right of pre-emption was
admitted,

The defendant, on the other hand, has produced
some evidence to show that many sales have taken
place in this Mokalla without the exercise of the right
of pre-eption. In these circumstances I do not think
that one or two solitary instances of the admission of
the custom supported by a few instances in the
neighbouring sub-divisions are suflicient to discharge
the onus of proving the existence of the custom in
Mohalle Bagarian which lay heavily upon the plaintiffs.
In my opinion the Distriet Judge was right in holding
that the plaintiffs had failed to establish the preva-
lence of the custom in this Mohella, and L dismiss the
appeal with costs.

A - RI
Appeal dismissed.

REVISIONAL CRINMINAL.

Before Mr. Justice ScotteSmith.
NIZAM DIN—Petitioner,
versus
Ter CROWN—Respondent.
Criminal Revision No, 1761 of 1922,

I_ ndsan Penal Code, section 888—Ertortiun —Nikah Khawan
refusing to perform the marriage coremony wuless he wus first pase
a fee. ‘ ‘ N |

Held, that a Nikak Khawan is uot bound to read & Nikak €or

a person unlese he chooses to do so, and it is no -offence for him -

vo demand any fee he likes for doing so.
Case reported by D. Johnstone,
“Judge, Multan, with his No, .21
The report of the Sessions Ji ¢

re; Séasions

1923.
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