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much as the plaintiff’s richt of pre-emption had been
fully admitted. Jowala Singh actaally aequired pro-
prietory rights in 261 kanals by that suit and thereby
inereased the family estate. No doubt he mortgag;ea
his ancestral land, but this mortgage conld be redeem-
ed at any time. It appears to us, therefore, that his
act in borrowing the money to obtain this land by pre-
emption was an act of good management and that it
must be held that Rs. 300 was raised for valid necessity.

[The remainder of the judgment is not required for
the purpose of this report—Hd. )

C.H. 0. Appea’ accepted.

APPELLATE CIVIL,

Betore Mr. Justice Broadway and Mr. Justice Moti Sagar.

GHULAM QUTAB-UD-DIN KHAN
(DerenpANT)—Appellant,

versus
SARDARA A¥Dp oTHERS (PrarsTirrs)—Respondent
Civll Appeal No. 474 of 1920. '

Punjab Tenamcy det, XVI et 1887, seetions 53 and 76 (1)
(o) (f)—whether an geocupancy fenantwho hos had notice of sale
cssued lo the landiord ean withdraw from the proceedings—dJuris-
digtion—Suit for possession of the ceenpancy holding after the
sale tothe landlord has been eompleted, :

" Ope W,, an occupancy tenant, applied on 8th June 1915 under
section 53 (2) of the Punjab Terancy Act for the issue of a notice
of sale. The notice was issued, and on 21sf July 1915 the land-
lord expressed his intention to purchase and asked the Revenue
officer to fix the price. In the course of the subsequent proceed-
ings, on 18th September 1915, W, expressed his unwillingness to
sell hie holding and withdrew his application. The Revenue
officer however proceeded with the matter and, on 24th July 1616,
fixed the price. - This was paid by the landlord and possession
was given to him on 6th Mareh 1917. In October 1915, W. died
and on 31st October 1917, bis nephews instituted the present suit
for possession of the occupancy holding as being the persons
entitled to the same.

Held, that the jurisdiction of the l,ower: Courts to hear the

suit was not barred by section 76 (1) (¢) and (/) of the Punjab.

Tenancy Act. %
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v Teld alge, that an Occupéncy’tena,nﬁ who has made an appli--
.eation under sub-section (2) of section 53 of the Punjab Tenancy
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~in second appeal through Mr. Zafaf Ullah Khan.'
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Act, has a loeus penitentiz and it is open to him to withdraw from
the proceedings at asy time prior to the completion of the
purchase by the landlord as determined by sub-section (5), just as
miuch as the landlord has the right to refuse to accept the valua-
tion fixed by the Kevenue officer. '

Labku v, Iamira (1), followed.

Second appeal from the decree of M. V. Bhide,
Bsquire, District Judge, Ferozepore, dated the 15th Jamu-
ary 1920, affirming that of Sheikh 4ddul Kadvr, Munsif,
Ist Class, Ferozepore, dated the 22nd March 1919, and
desreeing the plaantiffs’ claim. ,

Zarar Unrag Kmaw, for Appellant.

Bapr-vn-Din, Kureshi, for Respondents.

The judgment of the Court was deliversd by—

Broapway J.—On the 8th June 1915, one Wazira,
an occupaney tenant, applied under section 53 (2) of the
Tenaney Act for the issue of a rotice of sale as required
by the said section. This notice was served on the
landlord on the 4th July 1915, and en the 21st July
191B the landlord, acting vnder clause (3) of section 53,
expressed his intention to purchase the holding and
asked the Revenue officer to fix the price. In the course
of the subsequent proceedings Wazira, on ~ the 18th
September 1915, expressed bis vinwillingness to sell his
holding and thus withdrew from -his application.
Nevertheless the Revenue officer proceeded with™ the
matter and on the 24th July 1916 fixed the. price and
directed the landlord -to pay the same within two
months, The money, it appears, was paid on the 23rd
September 1916 to the Revenue offieer and possession

“was given to the landlord on the 6th March 1917. Tn

October 19168 Wazira died -and on the .31st October
1917 his nephews instituted a suit for possession of the
occupancy holding as being the persons entitled. to the.
same. - The Courts below having decreed the plaintiffs’
suit the defendant-landlord has come up to this. Court

1t has been contended before us that
barred under section 76 (1) (¢) and (f) and
ould fake cogriaanee of any matior relah
3'snd 54 of the
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the present suit does not attack either of the matters
referred to in clause (¢) and f) of sub-section (1) of
section 76 of the Tenancy Aet. The position really is
that in answer to the suit for possession brought by the
plaintiffs the defendant- appellant has set up a sale to
him by Wazira under the provisions of section 53 of the
Tenaney Act. 1t has been contended by Mr. Zafar
Ullah Khan that under scotion 53 once an occupancy
tenant gover ned by that section mukes an aprlication
under clause (2) he has no further right or power to
withdraw his application and he is bowad to proceed
with the sale of the occupancy tenancy. This view
was negatived in Zobhu v. Hamira (1) where it was
held by the Financial Commissioner that the occupancy
tenant had a locus penitentie and that it was open to
him to withdraw from the proceedings at any time prior
to the cownpletion of the purchace by the landlord as
determined by section 5u {p) of the Tenancy Aect. We
Law been asked to held that this pzohauncement of the
Financial COI‘ﬂml‘\SlOnf—l is wrong and not warranted by
the terms uf section 53 of the i‘enmcy Act. It secms
to us, however, that it was not the intentimm of the
legislature to render the action of a tenant irrevncable
once he had made an application under clause (2)
section 53, and that a tenant hasas mueh right to 1efuse
to caxry on the pxoceedmos as the landlord has to
refuse to aceept the valuation of the right of occeupancy
by the Revenue cfficer. It will be seen that under sub-
section (5) of section 53 the Revenue officer after having
decided on the value has to fix a date by which the
landlord has-to pay the ascertained price, but that. the
laudlord is not compelled to pay that price and may
resile from the position taken up by hlm under sub
clause (3). Similarly we think that a proper construe-

tion of this section enables nhe tenant to. withdraw, his

offer up to such time as the landlord makes: the, pay-
ment contemplated by sub-clanse (5). f
We, therefore, agree with the . view taken by the
Courts below and mmxas this appeal with costs.
C. H. 0. , )
. Appeal dismissed.
(1)1 P B (ftov) 1927, _
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