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Before Mr. Justice Scoib'Smith ani Mr, Justice Wfordg.

PAETAP SINGH (Dfii’ENBANT)— Appellant^ 192S
, verstis ——

.HAKIM  SINGH (Platntot) ') ' A 4 18-
Mst, BH AG W AN I and Msi, MAHNO > Respondeats.

(O b m n d a n t s ) )
Civil Appeal No. 2 2 4  of 1920.

Custom,— Aliem -itott '^Leffal n ecessity— amount gpeni ««?- 
q%iri%g otier land fye-emption —aci »J good management,

that money paid into Court under a decree for pre» 
emption was under the ciroumstances oi! the present ease an aet 
of good management justifying* a mortgage of ancestral iaad.

Yah lib Khan v. RagJipat Rai (1), followed.
So5ka Singh v. Kuhore Chand {‘2)̂  distinguished.
Smond wppml from the, decree of F. W. Eenmwa^,

Eiquire, DistfiGi Judge, Moshiarpur, dated tlm 15th Am- 
gud 1919p varying tlmt of Paadit Onhar Sath, Zutshi, 
Subordinate Judge, 2nd Glms, Soshiarpur^ datsd §m 
.28ih Ma:ch 191^,

M . L . P ttei, for A pp ellan t.
E a h a n  O h an b , for B in d b a  .B ak, for R esp o a -  

dents.
The judgment of tlie Oouri was delivered by—

SooTT-SviTH J.— This second appeal arises out 
a suit by Hakim Singb. and Wasir Singh, plaintilfs, fo^ 
a declatatioii tliat five deeds of mortgage of aaoestral 
land executed by tlieir deceased brotlier Jowala Singli 
should not affeefc their reversionary riglits after the 
death of defGndants 3 and 4  the wido^rs of the morfc- 
gagor* In the ptesent appeal we are only oonoerned 
with one of these mortgages, namelj, No. 2, da,ted the 
lOfch of May 19^9. by which 58 kanals of land was 
mortgaged to Partap Singh, appellant, for lls. 2^628.
The trial Oouit held thafc the vrhole of this sum, with 
the exception of item No. 'Ji for Bs. 22-it, had been 
raised for necessity  ̂ and decreed accordingly. Th&i

(1) 165 p. W, JR.. 1912, (2) 65 P. B. 1907.
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' 192S learned District Judge on appeal by Hakiiu Singli dis“ 
allowed items ainomitiiig- to Ks, 1.986 in addition to 
tlie Fs. 224 di?a!lowed by the first Court.

ill apjjeal Partap Singli asks us to sestore the 
decree of tlie first Coiirt. The items which go to mate 
up the coiisideratic,)!! of Es, 2 5 6 2 s are given io detail on 
page of the paper book. Item 1 is Ks. 1,150 due 
on" a prior inortgno'e-deod also in favour of Partap 
Singh, dated the 7th Jime 1905. This som of Bs. 1,150 
•was made up of fonj items (a), (6 ), v̂ ) i^) which
are giyeii on pages 8  a.iid 7 of the paper book« Item 
ia) has been disallo îTed by thp District Judge, ai:d ti\at 
is the first item 'which we bave to consider. That siijn 
liad been borrowed by 4o\vala Singh to pay into Court 
in a pi\-empticn suit-Vibicli was pending at the time 
when lie borrowed it. The st.ili was instit'ated on,the 
1 7 th April 1905. Tbe yendee of the land sought to be 
pre-C:iiipied was a stranger to tbe village, and ihe object 
of the. suit appears to, have been to keep tbe land from 
getting into the hands of a stranger and doiil)tless also 
to increascvthe family estate. The firvst, Court relying 
npcii tbe ease of Jahtb Khan Y, llaghpat liai mv4' 
another {!) held that this sum raised for a necessary 
purpose, Tbe learned District Jiuige on. the other 
hand quoted Solha Singh v» Kishore Climid (’i ) , in. 
which it was beld tbat advances made t,,» agriciiltiiral' 
proprietors on the seGinitj.,of ancestral land to , provide 
them with funds to fight out speculative suits for' pre™ 
eniption can under' no circumstances, he :regarded as- 
incurred for legal.necessity. It, is contended on behalf 

' of. the , appellant that tli6 facts of the present case 
are dissimilar from those of tbe case reported in 
Sohhu Singh r, Kishore Chand (2) inasmuch as the 
pre-emption suit brought by Jowala Singh in 1905 
was not a Bpecnlative one. A reference to the 
record of that suit shows tbat on the. 19th May 
1905 the vendee filed his written pleas in which he 
admitted the plaintiffs’ right of pre-emption. The 
only contest was in regard to the price. The ncioney 
was borrowed for payment into Court on the 10th Juh^

■ '.i'0 0 5 . :̂and at the time when ' it ,■ was 'horrowcd' " i t ' could' 
mot be; the suit was a speculative ojaej iaas*

{I) I6S p. W . R .1912. (2) 65



mucli as the plaintiff’ s r%iit of pre-em ption liad been  
iu lly  adm itted. Jowala Siiigli act'la lly  acquired pro» 
prietory riglits in  26J h a m l s  h j  that suit and th erebj 
incre.'ised ilie fam'ily estate. No doubt he mortgaged  
■his ancestral land, but this inortgage could be redeem­
ed at any tim e. It appears to us, tlierefore^ that his 
act in borrowing th ejn oaey  to obtain this land by pre­
emption was an act of good management and. that it 
must be held that R s. 800  was raised for valid necessity.

[The remainder of the judgmmit is not required Jof 
■&e purpose of this r ep o r t--M .]

Appea'/'aoeefted.

APPELLATE Ci¥lL,

Before Mr, Justice Broadway and Mr. Justice Moti Sagar,

G H IJ L A M  Q ITTA B ^IJB^D IN  K H A N  
(B e fe itb a n t)--A p p e lla n ts ,

verstts ~ '

S A P u D A R A  ANB OTHEES  ̂(pLAiNTiri?‘s )— Eespondeiit W-
civil Appea! Ko. 474 of 1920. '

Pminh Tmmcij Att, X. VI <?/ 1887, seetions 53 and 76 (l) ■
[e) ether an ocsupancy tenani %olio has had notice of
issued to the lancllori can, wrthirmo from the proceeirn§»~~Jtms^ 
diction-—6nit fm  fou eu im  o f ilie oacnpancf 'holding after- the 
mie to ihe landlord has 'been eotnfleted.

One "W.j an QecD.pancY tenant, applied oa Sfch JuTje 1915 Tinder 
seefcion 53 (S)- of the Piirijab Tenancy Act for the issue of a, notice 
of sale. -;;Tb was issuedj and on 21st July 191& the;: land-,
lord ex|we8Bed his inteiitioii to purchase and asked the Bevenue 
officer to fix the price. In the course of. the sti'bseq_aeHit proceed- 
ingSj on l8th_September' 1915, W, expressed his iinwiilingEess to , 
sell : his: holding and withdrew: his application. The Eeveaue 
officer hoVever proceeded with the matter â idj, on 34.th Jaly 1916  ̂
fixed the priee. f  the landlord and possegsion
was given to : himi on 6tĥ M̂̂  1017. In Ocitoher 191B, W . died
and on Slsli Otitober 1917j, his nephews instituted the present sait 
for possefision of the occupancy holding as being the persons 

= entitled to t ie  same.
Jleldf that the jurisdiction of the lower Courts to hear the 

suit was not barred by section 76 (1) (<s) and (/) of the Punjab 
Tenancy Act.
: f -■•Ileld ahOf that an ocenpancy tenant who has made an appK»
■eafeion under sub-section i%) of section 53 of the Punjab Tenancy
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