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APPELLATE GiVilk.

Before Mr. Justice Scoit-Smith and Mr. Justice Fforde.

PARTAYP BINGH (Derexpant)—Appellant, 1928
versus —

HAKIM SINGH ((LAINIIFF) ) Fob. 13-
Mst. BHAGWANI anp Msi. MAHNO & Respondents.
(DEFENDANTS) S
Civil Appeaal No. 224 of 1920.

Custom— Alienation —Legal necessity—amonnt spent sn ac-
- qusring ofher land by pre-emption —act ¢f good management.

Held, that money paid into Court under a decree for pre-
emption was under the vircumstances of the presenf case an act
of good management justifying a mortgage of ancestral land.

Yakub Khan v. Reghpat Rai (1), followed.
bobéa Ssnglh v. Kishore Chand (2), distinguished.

" Second appeal from the decres of F. W. Kennaway,
Esgusre, District Judge, Hoshiarpur, dated the I5th Au-
“gusi 1919, varying that of Pandit Onkar Nath, Zuishs,
Subordinate Judge, 2nd Class, Ho shzarpur, dated thcv
- 28th Ma.:ch 1912,

M. L. Puer, for Appellant.
Kamgan Omawp, for BiNDRA Ban, for Respon-
dents.
The judgment of the Couri was delivered by —

Scorr-Svire J.—This second appeal arises out of
a suit by Hakim 8ingh and Wazir Singh, plaintiffs, foT
‘a’ declaration that five deeds of mortga,v‘e of ancestral
‘land executed by their deceased brother Jowala Singh
should not affect their reversionary rights after the
death of defendants 3 and 4, the widows of the mort-
gagor. In the present appeal we are only concerned
with one of these mortgages, namely, No. 2; - :
10th of May 19.9, by which 58 ku
mortgagel to Partap Singh, app
_ The trial Court held that th
. the exception of “item No.
*raised for n'ecessi‘

(1) 165 P. W;*F;‘ :
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learned District Judge on appeal by Hakim Singh dis-
allowed items amounting to Hs 1,886 in addition to
the P 294 disallowed by the first Court.

tn appeal Partap Singh asks us to iestore the
decree of the first Court. The items which go fo make
up the consideration of Hs 2,628 are given ia detail on
page © of the paper book. item No. 1is Bs. 1,150 due
on a prior mortgage-deed also in favour of Partap
Singh, dated the 7th Jvme 1805, This sam of Hs. 1,150
was made up of four items (a), (8), 1¢) and (d) which
are given on pages § and 7 of the paper book, Iiem
i) has heen dizallowed by the Distviet Judge, ard that
is the first item which we bave to consider.  That sum
had been borrowed by Jowala Singh to pay into Court
in o pro-emption sull which was pending at the time
when he borrowed it. The suil was instituted on the
17th April 1805. The vendee of the land sought to be
pre-empied was a stranger to the village, and the object
of the suit appears to have been to keep the land from
gatting into the hands of a siranger and doubtless also
to increase the family estate.  The first Court velying
upon the case of Yakeb Khan v, Reghpat Rai awd
arofher (1! held that this sum was raised {or a necessary
purpose.  The learned Distvict Judge on the other
hand quoted Selhe Singk v. Kishore Chand (2), in
whieh it was held that advances made tu agricultural
propriztors on the security of ancestral land to provide
them with funds to fight out speculative suits for pre-
emption can under 1o circumstances be regarded as

ineurred for legal necessity. It is contended on behalf

of the appellant that the facts of the present case

are dissimilar from those of the case reported in

Sobha Singh v. Kishore Chand (2) inasmuch as the
pre-emption suit brought by Jowala Singh in 1905
was not a speculative one. A reference to the
record of that suit shows that on the 19th May
1905 the vendee filed his written pleas in which bLe

admitted the plaintiffs’ right of pre-emption. The

only contest was in regard to the price.  The money
was borrowed for payment into Court on the 10th June
1905 and at the time when it was borrowed it could

- not be said that the suit was a speculative one, inas-

(1) 185 P, W. R.1912.  (2) 66 P. R, 1907.
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much as the plaintiff’s richt of pre-emption had been
fully admitted. Jowala Singh actaally aequired pro-
prietory rights in 261 kanals by that suit and thereby
inereased the family estate. No doubt he mortgag;ea
his ancestral land, but this mortgage conld be redeem-
ed at any time. It appears to us, therefore, that his
act in borrowing the money to obtain this land by pre-
emption was an act of good management and that it
must be held that Rs. 300 was raised for valid necessity.

[The remainder of the judgment is not required for
the purpose of this report—Hd. )

C.H. 0. Appea’ accepted.

APPELLATE CIVIL,

Betore Mr. Justice Broadway and Mr. Justice Moti Sagar.

GHULAM QUTAB-UD-DIN KHAN
(DerenpANT)—Appellant,

versus
SARDARA A¥Dp oTHERS (PrarsTirrs)—Respondent
Civll Appeal No. 474 of 1920. '

Punjab Tenamcy det, XVI et 1887, seetions 53 and 76 (1)
(o) (f)—whether an geocupancy fenantwho hos had notice of sale
cssued lo the landiord ean withdraw from the proceedings—dJuris-
digtion—Suit for possession of the ceenpancy holding after the
sale tothe landlord has been eompleted, :

" Ope W,, an occupancy tenant, applied on 8th June 1915 under
section 53 (2) of the Punjab Terancy Act for the issue of a notice
of sale. The notice was issued, and on 21sf July 1915 the land-
lord expressed his intention to purchase and asked the Revenue
officer to fix the price. In the course of the subsequent proceed-
ings, on 18th September 1915, W, expressed his unwillingness to
sell hie holding and withdrew his application. The Revenue
officer however proceeded with the matter and, on 24th July 1616,
fixed the price. - This was paid by the landlord and possession
was given to him on 6th Mareh 1917. In October 1915, W. died
and on 31st October 1917, bis nephews instituted the present suit
for possession of the occupancy holding as being the persons
entitled to the same.

Held, that the jurisdiction of the l,ower: Courts to hear the

suit was not barred by section 76 (1) (¢) and (/) of the Punjab.

Tenancy Act. %

oF
0

v Teld alge, that an Occupéncy’tena,nﬁ who has made an appli--
.eation under sub-section (2) of section 53 of the Punjab Tenancy



