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APPELLATE CIVik.

Before Siv Shadi Lal Ohief Jusiice and Mr. Justire Fforde.
7ZIA-UD-DIN (DereEnpant)—Appellent,
versus

FAKHR-UD-DIN AHMAD KHAN AND OTHERS
{(PrAI¥TIvES)~~Respondents.

Civil Avpenl Mo, 27 of 1920,

Zandlord wad Tenani—Sounjidar! leases, grantad For agricul-
tural purposes subject fo performancs of eertodn serwices—whether
serininable an Sonnfidar denzeng the fitie of the granlor— Transfer

of Property Act, IF of 1882, sectioa 111 (g).

. The defendant held the 81 Zanals 9 warles of land in dispute
on a Sounjidar tenure undev the plaintiffs. The service to be per-
forined Ly the defendant wax that he was to tend a cerbain grave-
vard and the tenurve ocould be pubt anend to on (i) death, (2)
deparbure from the plas:, (3) immorality, ov {4) failure to tend the
graveyard. The plaintiffs however prayed for defendant’s eject-
menb mainly on the ground that he haldenied his landlo rd’s title
and their competenco to terminate the lease on that ground was
the oaly question before the iiizh Crurt. The denial relied upon
was made in the gronuds of appeal drafted by counsel employed
by the defendavt in an appeal in & Land Acqaisition case in whish
the defendant was described as the owner of the land acquired in
the cise, ¢ e. a portion of the land leased. . The defendint had how-
ever described himself throughout the proceedingsas a Saunjidar.

Held, that having regard to the language used and the cire
oumstances under which it came to be used and the intention of
the defendant, the statement in the grounds of appeal did not
amount to a denial of the landlord’s title in vespect of the land in
suit. : :

In considering whether what has taken place amounts in law
‘to & denial of the landlord’s title, the Court wmust have regard nok
only to the language used and the circumstances under which it
came to be used; but must alse consider what the tenant intended
by msing the particular words under the particular set of circums
wlances. ‘

Second appeal from the decree of Li.-Colonel
B. O. Roe, District Judge, Jullundur, dated the 24tk Oce
$ober 1919, affirming éhat of Pandit Sré Kishen, Subordi-

nake Judge, End Class, Jullundur, dated the Tth April 1919
«and deoreeing the plaintiffs’ olatm,

~ B.D. Kuresar, for Appellant.
- Nraz Muramuap, for Respondents.
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The judgment of the Court was delivered by—

; 1923
¥rorDE J.~— he plaintiffs are the proprietors ot U
certain lands in the village of Dhogm, and the defendant Zra-wwp-Diy
is what is known.as a Smmyda thatis, & petty graotee o,

of land who holds for life or for a termn of years subject 1; AMBD'U%;;I;
to the performance of certain sevvices t5 be rendered to Hal4 B
the grantors.
The service to be performed in the present case

was that the defendant shouls tend a certain graveyard,
and his tunure could only be put au end o on oneor
more of tie following grounds :—

(1) Death.

{2} Departure irom the place.

(%) immorality.

(%) Failure . tead the frmve'mrd.

The present sui¢ has been brought fo ferminate the
defendant’s s I 88es ssion mz mh— on the ground that he
has denied his landlord’s title. Other grounds have
been alleged but the issnes framed npon them have heen
found in defendant’s favonr and may, therefore, be dis—
missed from further considerition.

The only question for our deternnnaﬁon is whether
or not the phn;tzﬁs are entitled to resuru: possession of
the lahd granted by reason of a deuial of title.

The denias aileged is contained in the O‘rounds of
appeal drafted by eounsel employed by the “detendant
in an appeal in a land asquisition case, dated the 4th
October 1915, These grounds allege thm; the defen-
dant is the owner of the land acq uired in the cage. The
claim of ownership, which is made for the pur pose of
getting the laxgest possible compensation for the land
acanired, is conﬁned throughout fo the particular lang
then acquired, - The expressicns made use .of by the
draftsman ave © the land now acqmted ' “the land -ac-
quired in this case,” and * the land in 1656 are
the espressions relied upon. byth% ’
ing ‘a denial by the tenant . f
a character as to effect
known rule of the Comamg
‘also expressly enacted in Se
Hransfer of Property Act.”
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1628 In order to succeed in their claim for possession
Zra-vD-Dix based on forfeiture, plaintiffs have to satisfy us—
‘ann’;;m-Dm firstly, that there has in fact been a denial of
Armap Kaaw, the nature contemplated by law ;

secondly, that the denial is in respect of the land
now sought to be recovered ; and

thirdly, that the principle of forfeiture is appli-
cable to an interest in land of the nature
held by the defendant.

As to the first question, we are of opinion that the
expressions used by counsel in drafting the grounds to
a memorandum of appeal do not amount te ‘‘ a distinet
uncquivocal renunciation of the temaney ” which is
essential to constitute a disclaimer such as the law
eontemplates. We have to bear in mind not only the
nature of the document in which the expressions oceur,
but also the nature of the proceedings in regard to
which the document was drafted. It was not a plea-
ding In a suit between the parties for possession of the
land, but a formal document grounding an appeal
against an award fixing the compensation price for land
acquired by the Government under certain statutory
powers. The parties were both concerned only in get-
{ing the highest sum possible for their respective interests
in the particular area of land acquired, and counsel in
his discretion must have framed his grounds of appeal
with that object only in view. We cannot hold that
the expressions used by the pleader in that document
amounted to a renunciation by - the client of his
character of tenant-in respect of the lands now in dis-
pute. In considering whether what has taken place
amounts inlaw to a denial of the landlord’s title, the
Court must have regard not only to the language used
and the circumstances under which it came to be used,
but must also consider what the tenant intended by
‘using the particular words under the particular set of
circumstances. - The intention of the defendant can: be
more  fairly gathered from the attitude he himsels
‘adopted throughout the proceedings -in ' question thgy
from the formal grounds framed by his: counsel, znq
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throughout those preceedings the defendant never
'refeuml to himself otherwise than as a sownjideyr-—
that is a fenant of a particular type who renders ser-
viees in lieun of rent.

Upon the facts of this particular case we are satis-
fled that the plaintiffs have not proved a denial of title
by the defendant so as to entitle them to resume pos«
session on the ground of forfeiture.

It has been further urged by counsel for the de-
fendant that the principle of forfeiture hy denial of
the landlord’s title does not anply to a tenancy of this
kind, as such a tenaney is a lease for agriculural pur-
poses, and is accmdmoly exempted from ) the provisions
Qf section 111 (g) of the Transfer of Property Act by

ection 117 of that Act, which expressly provides that
none of the provisions of the Chapter shall apply to
such eases. - 1f is argued that in Provinces to which
this Act applies the forfeiture clause has been held
not to apply to agricultural holdings, and that, there-
fore, in a I'rovince to which the Act does mot apply
.agricultural lease-holders should be equally immune.

It is urged on the other hand that the liability

‘to forfeiture and the exemptions of agricultural

lease-holders from such forfeiture are both statutory
provisions contained in one and the same cnactment;

and that where there are no such statutory provmiohs
the ordinary common law principle which makes no

-exception in favour of lettings for agricultural pur-

“poses mmt preva.ﬂ

In view, however, of the conclusion we have al-
ready come to it is not necessary for the purposes of
this appeal to express an opinion on this further ques-
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tion which may be reserved for future decision should

‘the point come up for determination.

For the reasons already expressed the appeal toust

F.he allowed and the soit dismissed with: 008
()’ H.-0.
Amzealaccepted



