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of the suit in the Court below. If the legal represen-
tatives of a deceased partner are not necessary parties
to a smib or an appeal, it is obvious that the appeal is a
perfeotly valid appeal and can proceed, the surviving

%rtnem being already on the record as respondents.

e do not see any force in these preliminary objections,
and we overrule them,

[The remainder of this gu&gment is mot required for
the purposes of this repori—Ed.]
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Clvil Appeal No. 24 of 1820,

Canse of action—Sust o a buadi improperly stamped  given in

liew of a prior hundi— WWhether plarnteff can Fall back upon the

prior hundi—Indian Counéract det, 1X of 1872, sectwn 82,

Held, that where a Aundi insufficiently stamped is given in
renewal of a prior Aundi and a suit on the basis of the subsequent
Aund? is not maintainable awing to Ita not being properly stamped
the creditor can fall back upon the prior Aunds. - Section 62 of the
Indian Contract Aet is no bar to his doing so. The second

~ hundi would have operated as a discharge of thes previous Aundi
only if the second Aundi was legally enforceable.

Udho Skak v. Hira Skak (1), Sundar Dasv. Puran Swgl; (%),
and Kuttayan v. Palaniapya (3), followed. :

Aeid also, that the cancellation of the stamp,, oD tha;prmr
hunds and the endorsement on it that the det’endasn‘ ts v‘ﬁl xocubed
a.nother hunds in un stead, havmg be i’ 5wl :
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Ci'linnii  §augfibhoy, v. Raghow/i, (1) and Jambu Chetts v.

Pallionappa Chetigar (2), followed,

Second appeal from the decree of A. H. Brasher,
Bsquire, Districk Judge, Amritsar. dated the 24tk Novem-
ber 1919, sarying that of A. Seymour, Esquire, Subords-
nafe Judge, 1st Class, Amvitsar, dated the 23rd June 1919,
awarding the plaintiffs o decree. :

Mawomar Lat for Appellants.

Darrp Sinan for Ralli, for Respondents.

The judzment of the Court was delivered by—

Mort Sacar J.—This is a secoad appeal against a
decigion of the District Judge of Amritear, dated the
94th November 1919, upholding a decision of the Subor-
dinate Jndge, dated the 28rd June 1919, awarding plain-
tiffs a deeree for Rs. 1,050 principal and interest on the
basis of & hundi, dated October the 9th, 1915. The
facts of the case, out of which the appeal has arisen, are
very simple, and are shortly these :—

On the 9th October 1915, the defendants borrowed
a sum of Rs. 1,000 from the plaintiffs, and executed a
hundy in their favour for fhat amount The hundi was
payable after 150 days. It appears that the defendants
were unable to pay the amounnt due on the hundi and
they consequently exccuted on the 5th March 1916
another Aundt for the same amount in favour of the
plaintiffsby way of renewal of the previous hundi of
the 9th October 1915, and made an endorsement on the
back of the latter huads that another hundi for
Rs. 1,000 had been executed in lien thereof. On the
23rd June 1017, the plaint!ffs brousht a suit on the
basis of this second hunds of the 5th March 19186, but it
was dismissed on the ground that the hundi was not

“duly stamped. On appeal this finding was upheld by

the District dudge, but it was further held that the
plaintiffs could fall back upon the original transac-
tion and sue on the previous Aundi, dated Qctober the
9th, 1915, in lieu of which the second hundi was execu-~

‘ted, An appeal was preferred against this decision to -
“the Chief Court, but was dismissed by Mr. Justice

‘Wilkerforce by his order, dated the 9th August 1918,

wro- allowed amendment of the plaint, and confirmed

(1) (1904) 1. L. R.33Bow, 27, (2) (1902) 18 Mad, L. J,252: L I, R.
" o6 Mad, 526,



YOL. IV | LAHORE SELIES, 153

the order of remand passed by the Lower A}»pellﬂtc 192
Qourt in favour of the plaintiffs. The plaint was B _
accordingly amended, and the plaintiffs sued on the “HHHE
basis of the former handi of the 9th October 1915. The Faz
defendants pleated that the hundi was without con- 0.
sideration and further contended that it bad been dis- Dswa §
charged, and that consequently no suit could be main- Max &
tained on the basis thereof. They also denied the

right of the plaintiffs to claim interest on this hundi.

I n—

The following issues were framed :—

(1) Has the hundi, dated the 9th October 1915, for
Rs. 1,600 been discharged ?

(2) If discharged, can it now be sued upon ¥

(3) Did defendant not receive full consideration
for the hundi, dated 4th October 1915 ?

{40 To what interest is plaintiff entitled on the
hunds, dated 4th October 1915 P

(5) Ts plaintiff entitled to costs on the suit as it
now proceeds ?

The Trial Court found against the defendants on
all these issues, and decreed the plaintiffs’ suit. On
appeal the learned District Judge upheld the findings
of the Trial Court, and dismissed the appeal preferred
by the defendants. He further held that the plaintiffs
were entitled to claim interest -till realisation, and he .
accordingly accepted the cross- objections filed by the
plaintiffs on fhis pomt

The defendants have now preferred a second appeal
against this decision through Mr. Manochar Lal, while
Mz, Dalip Singh has appear red on behalf of the respon-
dents. The sole question for determination. invelved in
this apneal is whether the. previous Aundi of. the 9th
October 1915 was complebely dlschar red by the ‘execu-
tion of the second hunas, date ‘ Eiaroh 1916. On
this question we ‘have no hes ‘ i
judgment of the Lower Aj ght,
that the hundi was icharged. ~In our ome
giving of the second lmnda would have ‘opera
d ischarge of the previous hundi only if the se
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was legally enforceable. As already observed, a suif
was brought on the second hundi, but failed owing to its
not being properly stamped. It could not have been
contemplated between the parties nor, as observed b
Mr. Justice Chatterjee in Tdho Shak v. Hive Skah (1),
could plaintifls have agreed that they were fo take a
piece of waste paper fora security legally enforceable
and to place themselves entirely at the mercy of the
defendants thereafter as regards the payment of their
debt. In Kuttayan v. Pelaniappa (2) it was held that
the giving of a hund: in payment of the price of goods
sold operates as a payment, only if the Aund? is honour-
ed, and thatif the hundi is dishonoured the right to
sue on the original cause of action is revived. In
Sundar [’as v. Puran Singh (8, which is & case exactly
in point, it was held that where an insufficiently stamp-
ed hundi is given in renzwal of a prior hundé and a suit
on the basis of the subsequent hundi is not maintuin-
able, the ecraditor can fall back upon the prior hundi,
and that section. 62 of the Contract Actis not a har to
his « oing so. ‘ ’

It is urged by Mr. Manohar Lal tlLat when the
second hundi was given, the stamp on ine former
hundi was caneelled, and that an endorsement was made
on its back that the defendants bad executed another

hundi for Rs. 1,000 in its stead. It is contended fhat

the effect of this cancellation and endorsement was
that the hunds ceased to be a negotiable instrument any
longer, and that this circamstance alone was sufficient
to indicate that the hundi bad been completely dischar-
ged. "We are unable to agree in this contention. In
our opinion the question as to the negotiability or non-
negotiability of an instrument is quite distinet from the
question of a party’s discharge from liability to the
holder, and we do not think that the liability of the
drawer of a bill of exchange is in any way affected by

“the document being - negotiable or otherwise. Nor do

we think that mere cancellation can have the effect of

-discharging a party from liability unless it is ‘made
-with the express intention of - discharging that party,

for if it is made unintentionally or is made ander a mis-

C()TLRLRISST. . (3) (1904) LL, R, 27 Mad. 540,
~(®) (1922) 67 Tndian Cases.856,
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take it will be inoperative. This rule islaid down in
a series of cases in England, and being a rule founded

on equity, justice and 000& conscience, must be held
equally applicable to India. :

Now, the only circumstances relied on by the
defendants in support of this intertion are the endorse-
ment on the back of the hwundi, to which reference has
already been 1ade, and the fact that another Aundi
was executed in substitution of the former ; and the
question for decision is whether these circumstances
are sufficient to raise a  presamption that the original
contract was entirely put an end to, and that it was
replaced by another contract which may or may not
have been legally capable of enforcement. - In the case
of Culhanyi Sangjtbhoy v. Raghowji (1) Mr. Justice
Chanda Varkar, followine the rule laid down in In re
Bomer and Haslam (2), held that the negotiable security
by a debtor to his eredifor opexated as a conditional
payment only and not as a satisfaction of the debt. In
Jambu Chetty v. Paillianappa Chetiiar (3), a case cited
with approval in Culliangt Sangjébhoy v. Raghowji (1)
it was held by the Madras High Court  that whether it
was a note or a bill, it was a qumﬁmn of fact in either
case whether the parties intended the same. as absolute
-or conditicnal pavment and the presumption “was that
the effect of giviny or taking a bill or note was that the
debt was eondnmnaﬂy p"{.[d -We are in entire accord
with the view ex.pressed in these authorities, and hold
that there is nothing iu vhe present case to rebut that
presumption, and that the giving of the second Aundi

~only operated as a conditional satlsfacflon of the debt

and not as a real discharge.

The result is that the appeal fails and is dlsxmssed
with costs.

A.N. Q.

Appeat digmissed.
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