YOL. 1v | LAHORE SERIES. 137

APPELLATE GiVilk.

Before Ay, Justice Le Rossignol and 3Mr. Justice Harrison,

MUHAMMAD AKRAM KHAN (PLAINTIFF)— 1923
Appellant Jml.
versus ‘
MUHAMMAD AZIM KHAN axp orasrs (DEFEN-
DANTS}~—Respondents.

Civil Appeal No. 25961 of 1919,

Pre-emption—on ground of being o co-sharer in the property
sold, plaintsff kaving osequired a poréion under a decree for pre
emption subsequent fo the date of the sale tn dispute—Punjab
Pre-emption Aet, I of 1913, section 16, firstly.

The plaintiff in this case sued for pre-emption in respect of
the sale of a portion of an undivided holding situabe in Hazro
which was effected on the 9th November 1917, on the ground of
}his being a co-sharer. The sale of the other portion of the holding
was dated the 14th May 1917, and on that sale the plaintiff had
brought a suit to pre-empt and obtained a decree in May 1918,
The question was whether by reason of this decree the title- of
the plaintiff must be referred back to the date of the sale, viz.
fﬁhe 1ith May 1917, and whether he was, therefore, » co-shaver
in the undivided holding on the 9th November 1917, the date
of the sale now in ‘Jispute. ‘

Held, that a successful pre-emptor iz vestel with the rights
of the vendee whom he dislodges, not from the date of the sale,
but from the date on which be enforces his rights, i.e. from the
date on which Lo satisfies the conditions of his deeree and brings
it into operation. A suit to pre-cmpt on the ground of poasession
of other property is open only to personms who at the time of sale
have an established title in that property.

Hakam Singk v. Indar (1), disapproved. ‘

‘leld comsequently, that on the 9th Novemher 1917, the
plaintiff was not'a co-sharer in the property sold, and his suit had
been rightly dismissed. ‘

~ Second appeai from the decree of P. J. Rust, Bs-
guire, District Judge, Atjock, at Campbellpur, dated the
26th May 1919, affirming that of Mehtsa Lekh Raj,
Munsif, 1st Class, Campbeil pur, dated the 31st - March

1919, dismissing plaintiff’s suit.

. Danre Sinem, for D. 0. Ravtr,

_. M. 8. Buaear, for Respondents.
| (1) 46°P. R 1902,

f_dff':Appellant. | ::
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The judgment of the Court was delivered by—

LxRessiexor J.—The plaintiff's suit to pre-empt
some land in Mohalla Urtak of Hazro has been dis-
missed by the Courts below. The plaintiff described
the property as village immoveahle property aund based
his claim to pre-empt on the ground that he was a col-
lateral of the vendor. On the objection of the de-
fendants that tle site was an urban immoveable pro-
perty the plaintiff alleged that he was entitled to
pre-empt as a co-sharver,  The Cowt below found
that the land is an whan immoveable property and
has ismissed the plaintiffs ecuit on the ground that
as a fact the land in suit is not a part of an undivided
holding and, therefcre, plaintiff’s claim to succeed as-
a co-sharcr in an undivided holdivg must fail. The
Court below arrived af this finding on the strength of
a supposed statement by the plaintiff that tie land in
suit fad beer pastitioned off from the original un-
dividca Lolding, but here the Jearued Diswviet Judge
appears to hare committed a mistake, for no such
statement by she plaintiff appears to be ou the
record.

The question then remains whether plaintiff at
tlie time of the sale in vespeet of which he eclaims to
pre-emnpt was a co-sharer in the undiviled holding.
The date of the sale of the land in dispute is the 9th
November 1917, The sa'e of the other portion of the un-
divided arca was dated 14th May 1917 and on that sale
the plaintiff Lrought a suit to pre-empt and obtained

- & decree in May 1918, - A consideration of the afore-

menticned dates will show that on the 9th November
1017 the plaintiff in this case was not a co-sharer in
the undivided estate and the question for decision  is
whether by reason of his decree of 1918 his title in
the joint undivided estate must be referred back to
the l4th May 1217. On his behalf it is urged that the
right to pre-empt is a right to be substituted for the
vendee. This is no douht incontestable, but the fur-
ther question arises from what date the right of the

~vendee passes to the person who is substituted for-

him, The appellant relies on Hakam Swnghv. Indar (1)

(1) 46 P. R. 1802.
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which does indeed support his contention, but the 1923
grounds upon which that decision reposes do not, we —
think with all respeect, justify the conclusion arrived MUK“MMK‘?D
-ab. In our opinion a successful pre-emptor is vested A'KM:E AR
with the richts of ths vendee whom he dislodges not  \fugsuuan
from the date of the sale but from the date on which  Azmr Kmaxw.
‘he enforces his right, 4.¢. from the date on which he '
.satisfies the conditions of his decree and brings it into
operation. No doubt, he is substituted for the vendes
in all the rights that were transferred by the sale,
bubt it seems to us unreasonable to conclude that the
‘process of substitution takes place on any date prior
to the satisfaction by the pre-emptor of the conditions
-on which his decree has bwen granted to him. Any
other conclusion will greatly increase the difficulties
of persons desiring to dispose of their property by sale,
for they would have to eaquire rogarding the existénce
not only of osteasible potential pre-emptors but would
also have to enquire intc the history of contiguous
wetates. ‘

In our opinion a sait to pre-empt on the ground
.of possession of other property is open ounly to persons
who at the time of sale have an established title in that
‘property.

For these reasons we dismiss this appeal with
costs.

C. H. O.
A ppeal dismissed.



