
L E T T E R S  P A T E N T  APPEAL.
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Before Sir Shadi Zal Chief Justice and Mr. Justice Fforde.

M A H O M E D  K H A N  ( P l a i n t i f f )— A ppellanfcs Ita S

A L I  A K B A E  K H A K , rtc . (D e p e n d a it is ) —
Eespondents.

Letters Patent Appeal No. 75  of 1922.

Reltgiom  — Tomh o f  a m ini— whether mere h&fia
.o f a iaintly fsrson creates a W akf —Jppoinimeni o f  a Sajjada 
KasHn— wii^ou6 a W s M — coiiiieiy iitie.

M. M. K.j a P ir  o f  the CM&Mi sect, lived in ihe defendants® 
village Bassi Kau. in tlie Hosliiarpur disferlet. The second defen­
dant ■was married to one of his daughters. The Pir died ati Bassi 
Kan in May 19l4>j and was buried in a grove of mancro trees 
'belonging' to the defendants in the neighbouring village o f Kakkon.
After his death the plaintiff A. M. K . was ins^jalled as Sajjada 
Nashin, and he claimed that the defendants had dedicated 18 

-Canals o f  land to the shrine as JFakf, and brought the presenbsuU 
for a permanent injunction restraining the defendants from inter­
fering with the shrine and with his raanawementi thereof.
Admittedly the defendants did not expressly dedicate the land

■ under or aronnd the tomb to religions uses.
that implied dedication eould not be presumed merely 

from the fact that the saint was buried there and that Urs Had. 
since been held at the tomb four or five times on his deatit 
anmveriiary. The onris was upon the plainfciS to establish a 
dedication of the land, express or implied, to public religious uses, 
and he had failed id discharge that omg.

Held furtherf that in the absence o f a Wakfy plaintiff^s title 
ras Sajjada Nashin must be regarded as a mere courtesy title.

MuiBanmat Z im t Bibi Msi, Aimna (1), followed-

Teh Gharid (with him 4 Zi) far the appellant-
;Ifc is not necessary under the Muhamoiad.an Law to 
prove an express dedication of the property as 
User of the property for religious purposes will m^lce 

i;he property and the holding o£ the Urs consti­
tuted such user : Bammo Nara^anv. Mmtam Khan (2), 
MahMum Umsan BoMsh y . llahi Bahhsh [S), Nahi 
BaMish Y, Gangi (4),

(1) 107 p. S. 1917* ^
(2) {X9C1) I. L, B. 26 noffl. 198. (4> (1919) 50 m ’xm Caâ s 1X6.
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19SS The toDib of an ordinary Moslem stands on quite a 
different footing from the tomb of a saint. In tlie 
present case the esistenee of the tonil) as a shriDe was- 
nevei’ denied by the defendants. The conduct of the 
defendanta themseiyes shows that they regarded the 
shrine as a religious institution ; Mohiuddin y .  Sayid- 
nddin (1) and Piran v. Abdooi Karim (2 ). The case of 
Klma^a Mahmud v, KImaja Muhammad .Bmnid (3)s 
did Hot lay down the law correctly, and this decision 
was therefore upset by Their t-ordships of the Privy 
Council in Kinaaja Muhammad Hamid y .  Mian 
MdjJimud (4). Mussammat Zinat B ih i v. Mst, Aimna (5) 
is no longer in force after this decision of Their 
Lordships of the PrlTy CouiiciL

hadri Das (with him Abdul Ba&hid) for the res­
pondents The tomb of a saint may be cabled a shrine  ̂
but -it cannot be terjned a Khankah ; a Khanhah 
"being a place where religious instruction is i-'nparted— 
Amir Aii’s Muhainmauau' Law, Fourth Editions 
Volume Ij page S92. A Khonhah. is always fFahf,  ̂
but,the tomli of a' &?aint is not JFahf unless ' an express 
or implied dedication to religious purposes is proved. 
Rulings dealing witli .Khanhahs have 110 application , 
to the present case. The Frivy Council ruling 
Khwaja Muhammad Hamid r, Mian Malmnd (4 ) 5  

dealt with the Khanhah of Hazrat Salenian, at Taunsa, 
to which several schools for religious instruction were 
attached.

In the present case no dedication was ever made 
to the tomb : Nui MiiJiamn-ad v. Ghulam Eahib (6 ).

Appointment as S^jjada Nmkin confQiB no ngMs 
in the absence of a Wa~kj, i i  is only a courtesy title s 
Mussa'mmutZinatBiUY.Mst,A'imna{5).

The fact of the Urs being held at the tomb does 
not in any way lead to the conclusion that the lands 
under or around the tomb were property:
Fd'khr‘Ud-din v. Kifayat-nllah \1).

Tek Ghand replied.
’ 0 )  (1893) I. iZRTM Cal. 810, 8.2], 822, (4) (1922) I. L. R. 4 lab. 13 (PX\)-v

(2) (1891) 1. L E. 19 Cal. 203. (?) li>7 P. R . 191V,
(3) S3 P. It. m F. (6) 1U6 P. E. 1892.

(7) (1910) 8 lEdian Cases 678,588.
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Appeal under Ciaass 10 0/  the Leiiers Pate?it from 

ike . of Mn Justice Martimea% dated the 6ft
Webrawy 1922. Mahomeb̂

The judgmeTit of fclie Courfc was delirerei by—  Kwm
Sib  Shadi L a i  0 . J, -  The ciTciuiistaaceSj wMoli 1 'sbab. ^

have giT'en rise to' this appeal under clause 10 of the 
Letters Patent are briefly as folloivs *.‘—

Mian Mahomed Khaii, a Pir of the OMshti sect? 
lived in the defendants^ villages Bassi Haii. in the 
Hoshia,.rpiir District. Tiie second defendant was married 
to one of his daughters, and the plaintiff is the son 
of another daughter. The Pgr died in May ly H  at 
Bass! NaUj and was buried in a gro¥e belonging to the 
defendants in the neighbouring village o f ' liakkon.
On tbe 28rd June 19)4^ the fortieth day after Ms- 
death, a lai'ge nnmber of peisoBS iiiehidiBg his disciples 
auci representatives of the lea,ding sbriiies of the Chishii 
sect assembled at the tomb, and the plaiiitlif was 
installed by & ■ majority of the congregation as Sajjada 
NQ'SMfi, The' plaintiff,, claims that th<̂  defeEdants 
dedicated I'ji hanuU of laiid to the shrise as ' wakf and; 
he has brought the present actioB for a permanent 
injunction rest raining the defendants, from interfering 
with, the shrine and with his management thereof.

Kow, the Courts below have, conourred in holding 
that the, plaintiff was duly, appoint^:d a- Sajjc^da 
Nas^ntij blit that the alleged appropriation o£ fell© 
land to religions purposes has. r ofc been established,
The qiiestioo, which has been argii;̂ d_ before ,12s by the 
learned-advocate for the plaintiff-appellant is that the 
lan '̂ on wMoh , the tomb of the saint wa?j erected is, 
trust property 3 and that the plaintiff is entitled to a 
free access thereto. It is admitted that the defendants, 
who were nndoiibtedly the owners thereof, did not 
expressly dedicate the land under or around the tomb 
to religions ases, and the only question is whether a 
presumption of Implied dedication arises from tl^e faot 
that the saint wa  ̂ buried thercj and that has since 
been held at the tomb four or five times on his death. 
anniversary.-'

Now, it is true that on account of the saintly : 
character of the deceasM the parties intended that his 
tomb should be regarded as a religions institution
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leas of a sort, but we are not prepared to dissent from
tlie conclusion of Mr. Jnstice Martinean that tli©

Mihomeb ciTcuwstmGes mentioned above do not justify the find-
Keah |.|̂g defendants divested themselves of their

Am Akbam ligbts of ownership and appropriated the property to
Khan. religions trust. The plaintiff was undoubtedly

appointed Sa ĵada N&sMn) but in the absence of a wahf 
this title mustj as pointed oat in Mnssammat Zinni 
JBibi V. Mnsammat Aimna (1), be regarded as a 
courtesy title.

Mr. Tek Ohand for the appellant is unable to cite 
any authority to support the contention that the mere 
burial of an saintly person in a plot of land has the 
effect of converting that land into trust property, and 
we do not think that the circumstance that urs was held 
for a few years without any demur by the defendants 
materially advances the case for the plaintiff. It must 
be remembered that the deceased was the father-in-law 
of the second defendant, and there is nothing improb­
able in the theory that he himself buried the saint in 
the land of which he was a part proprietor. Be that 
as it may, the onus was clearly upon the plaintiff to 
establish a dedication, express or implied, to public 
religious uses, and we consider that he has failed to 
discharge that oms.

The appeal is accordingly dismissed with costs.
A . M. '

Appeal dismissed^
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(1) 107 P. R. 1917.


