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'Btfora Mr, Jtistiee OamjpheU,

TJGGAR SAlIf AND Â OTH'BE (Dl^ENBANfS)-— ' iQ^g
Appellants

versus
T E L U  AMD ANOTHBB (PlAIlTKFBs) ) Resnon<lpni-»

Msi. D A K H A N D  m o , (D eeen d an ts) J -ttespoaaenia.
Civil, A p p e a l 3 2 5  o f  1 9 2 2 .

Cuifow— AUeiwUm—m^eiimi imd  ̂ bg smlms proprieiof'--- 
Mofitak taheil— ttftei/ifis retersiofier& have any tigU  fc  eMihnge 
g'xek a liem ttm — RiwaJ-i-am.

Eddf that haring regard to tbe entrjiu fche 1879 
©I tlie B ohtak lah d l to the eSect that the collateral lieirs o f ’ a 
soufess proprietor eannot control alienations by him bafc possesa 
Baerelj the right to pre-empt, tiie ,om««s o f  pr0viiig'that lie la d  a 
xigM to, eliallenge the alienation in. dispute made "by hia soaleafe 
collateral was upon the plaintiff and thac lie had ©ntireiy failed to 
■^scharge that ontts^

Beg T. Jilak iHiia (I), Civil Appeal No, S3 of 191S . (ia» 
published) and Gicia® Y. Tex CAmd {%}, foliot?e5.

' Mamp Zal 'r. Tej Mam (3) Midi Endal Ktrpu'Sam  (#)>',
tinguished. . '

■Bmond appeal fmmthe dtcrm of R a i  B a h a d u r  L a l a  

Bfi Bam, Poplais AddiUonal Judgs  ̂ B o t e f t ,  at Hismtt,
' dQMMU Nm.$ml&r 19 1̂  ̂ affltming the decree of Mr., A.

C l a s s , d a t e d 0 i«. 16th April 
1 9 ^ 1 ' s  warding flamtiffp a demeef^r the fmssssion of 
ike land only.

■ Bhammr: ' Chakb an̂ d'.', Sa^ab ' CHAiri), fo r . Appefc', 
l a n t e .

. BadbI' 'BAS' .̂for Eespopdents.

C am pbii* J,—"TOe qn^tion for decision in tMŝ ' 
second appeal is wliether a sonless proprietbr of land in ' 
tie  K o i i t a k  iahsil o f  t h e  E o h t a k  district h a s  u n r e s t n c f c  -

(1) ig p. i m  (P, C.) (8) 7S p. K, 1S»5 ( f , B,)
m cimy '' (43 n b .



1923 ed powers of alienation. In the certificate granted
------ hy the District Judge under Section 41 (S) of the

Uggae Sain Punjab Courts Act the question was • stated to be 
T ilf whether the powers to alienate of a sonless proprietor

in the Eohtak district are not restricted, but the land 
in suit being situate in the Eohtak fahsil it is unneces­
sary to, giye a decision on the custom preyailing in the 
rest of the district. This is what was held in similar 
circumstances by this Court in Giani v. Teh Ghand (1) 
(a ruling to be mentioned in more detail presently) for 
the reason that the Mitmj-i-ams of the different tahsiU 
are not uniform.

The trial Court placed the onus of proving 
restricted powers on the plaintiffs and found in their 
favour on the strength of certain judicial decisions 
vU. Budal T Kir pa Bam (2), (which did not relate to 

' the: Eohtak f,ahsil)y a judgment by .Major Knollys, 
District Judge in Civil Appeal No. 280 of 1919 (since 
reversed on appeal by this Court in Giani v. Tels ChcLnd 
(1), a judgment by Mr. Anderson, District Judge, in 
Civil Appeal .No, 136 of 1920 (a case of Jhajjar tahsil)\ 
and a judgment by A glia Muhammad Sultan, Mirza, 
Munsif which is eulogised as “  memorable/’ but which 
dealt with land in Tahsil Gohana.

The learned District Judge affirmed the Munsifs 
findings, holding that Major Knollys’ judgment and 
Budal r, Kir fa  Mam (2) had settled authoritatively 
the previous controversy^ whether or not the custom 
of the Eohtak District differed from that of the other 
neighbouring districts of the Province, and that it was 
for the defendants to establish a special custom which 
they had not done.

The defendants placed on the record a copy of a 
declaration in the 1879 Uiwaj i-am of the Rohtak tahsil 
to the effect that the collateral heirs of a sonless pro­
prietor cannot control alienations by him but possess 
merely the right to pre-empt. The current JRiwaj4'am 
contains no question on the subject.

l i , h e l d  by this'Oourt in 0 iani r, Teh Ohand (l) „■ 
referred t o t h a t  the Bohtak Eiwaj4‘m  of
1879 apon a soa the ams of pro'^iijg that he had
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a  r i g h t  t o  a t t a c k  a  mortgage by l i i s  f a t h e r  of a n c e s t r a l  1 9 2 B

land and that aIkDations hy a proprietor Id that talisil 
coiild be challen,^ed only on grounds Talid iiader 
Hindi! Law, Another decision by this Court in GItII 
Appeal No* of 1S)1S nplieH on similar grounds the 
dismissal , of a suit by the present plaintiff challengiiig 
another alienation of land in talisil PLohtak by the self­
same alienor whose sale is now in dispute.

These two decisions are conciiisiFS in faTonr of the 
defendaiit-appellants, for no instance from the Rohtak 
tahsil of .control by a reversioner was proFed by the 
plaintiff except Major Knollys® jttderment which is 
nullified by Giani r. Tek Ghand (1). All that the 
learned conasel for the plaintiff-respondent 'em urge Is' 
that the Pnll Bench deGisioii Bamji L&l t . Tej Bam (2) 
enunciated a general rule which the Biwaj-i'ain cannot 
override and that this rule iras re-affiraied for the 
E o h t a k  d i s t r i c t  by a D i v i s i o n  B e n c h  i n  Btidal v .  Kirpa 
Ram (B)—Eamji ia l  r. Tej Earn (2}, however, was con­
sidered in Civil Appeal Ko. 83 of 1913j and' Bndal v.
Kirpa Mam (3) denit with land in another and the 
Eiimj4~am of Eohtak tahsil was not before tlie Court 
(nor, apparently, was,- the Miwaj-i^m of any tahsil'K 
Both jndgmeatE, moreover, mnst , hey read subject to 
whatwas laid down regarding the Eiwayi-am by '■ the 
Privy Gonnoil in Beg Y. Alhh IHUa ( î).

The learned District Jndge , while finding that there 
is no evidence o f  necessity has held that consideratioii 
passed in full. There was never any allegation of , 
immorality, against, t h e  v e n d o r , , T h u s  t h e  s u i t  m u s t  

fail*-':,

I  a c c e p t  t h e  a p p e a l  a n d  dism'gs t h e  s u i t  w ? t h  - c o s t  

t h r o u g h o t i t . , ,/

0. IT. 0.

aocejM.

T o il , IT  ]  LAH OaS SfiKISS, 1 1 5

:l) 78 P. % !#5  ff. (4> iS E. (P. 0.)


