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APPELLATE GIVik.

Before My, Justice Abdul Raoof and Mr. Justice ddoti Sagar.

LALU axp ormmrs (Dermxpants) Appellants,
versus
FAZAL DIN anp ormess (PraINTIFFS) Respondents.

Civil Appeal No. 2169 of 1919.

Declaratory Swit—Suwit to have it declared that plaintiffs will hav.
o right to succeed to property on the deuth or marriage of defendants—
gpes successionis.

Held, that as the plaintiffs in the present suit wanted to
obtain an affirmative deelaration that they would havea rizht to
sueceed to the property in suit on the death or marriage of
the defendaats, they were asking for a deelaration ““ not of an
exiating right, but of a sp2s successionis, Z.¢, the chance or
possibility of acquiring a right in the future. 'Lhe Courts will
not grant such a declaration, as it will be open to the plaintiffs,
when successivn opens out, to sue for possession of the property
if possession is demied them, '

- Strimathoo v. Dorasingu Tever (1), Greeman Singh v. Wahari Lall

Singh (2), and Rani Pirthi Pal Kunway v, Rani Guman Kunwaer (8),
followed. ‘ '

Second appeal from the decree of B. H. Birl, Esq.,
Dustrict Judge, Bawalpinds, doted the 4th July 1919,
varying that of Malik dhmad Yar Khan, Junior Sub-
ordwnate Judge, Rawalpindi, dated the 21st Oclober
1918,

M. 8. Buaaar, for Appellants.

Kmarax Smem, for D. R. SawnNmy, for Respon-
dents.. o

. The judgment of the Court was delivered by~— |
- Mot SAcAR. J—~The following pedigree table will
explain how the parties are related to each other :—

" (1876) L R.21:A180.  (2) (i881)L L. R, 8 Cal, 12,
(3) (1890) L . 17 L. & 107
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ZULFIKAR,
i
Karem Mehr
' !
}
Aku= Mai, Biwi Waris  All Mobamwmal Qamar Din
(
Karam Bakhshw Lalu=
Mat, Karam Xar AMet. Karm Nur

Vst Misri  Mag, Jao
(deft. 1) (deft. 2)

On the 20th January 1883, Karam, son of Zulfikar,
gited the property o suit to Mussamumat Bml, his
danghter, and Karam Bakhsh, his  daughter’s son,
Lalu the second son of Mussammat Biwi, was evidently
not . born at thiz time. In 1884 the pLunhﬂ\ who are
the sons of Mehr, brought a swit agsinst the donor
and the dones for a declaration that the said gift wag
invalid, and that 15 would not affect the reversionary
rights of the puaintifs alter the death of the donor.
This suit was d smissed. On Mussammat Bivi’s death
the property in swit was mutated in the narie of her
con, Karamn DBokhsh, and when he died his widow,
Mussammal Karam Nur, succeeded to the property on a
life tenure. DNMusswmmat Karam Nur married Lalu,
brother of her deceased husband, and then the property
‘had to be muta-ed again, this time in the names of her
two minor daugiters, “Mussammat Misri and Mussammat
Jan.” This mutation was effected in 1908, and since
that date the daugliters have been in uninterrupted
possession of the land in guestion. In April 1918 the
plaintiffs broagat the present suit for a dselaration

that they were the next reversionary heirs of defendants
(1) and (2), vz, Mussaommat Misri and Mussammat’

Jan, and that on the death or the marriage of ‘the
latter they would be entitled to sueeeed'”
now in their possession. The suit.
ground that the plaintiffs ‘had no ca

they had no losus siandi to maintain the suit in t.he?’

presence of Lalu, their uncle, ‘who was a nearer h
‘than the plaintiffs, that the gift made by Karam i
& intended . for the bepefit:of the ‘whole 1a
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that the property could not revert to the plaintiffs
until the total extinction of the lineal descendants,
male and female, of the donees, On these pleadings
Lalu was also impleaded as a defendant in the case.
The trial Court dismissed the suit on the ground that
the plaintiffs were remote collaterals and had no right
to sue in the presemce of Lalu, a nearer reversioner
than themselves. On appeal the learned District Judge
by an order, which is wholly unintelligible, modified
the decree of the first Court and held that, on the
failure of the hne of Blussammat Misri and Mussammat
Jan, Lalu would be entitled to succeed to half the
property in swit. Against this judgment and decree
both parties have appealed.

In our opinion the order of the learned District
Judge is clearly wrong and must be set aside on the
short ground that there is no cause of action for this
sutt, What the plaintiffs want to obtain is an affirma-
tive declaration that they may have the right to suc-
ceed to the property on the death or the marriage of
the two defendants, in other words, they ask for a
declaration “ not of an existing right but of a spes suc-
cesstants,” 1.c., the chance or possibility of acquiring a
right in the future. It has been repeatedly held that
the Courts will not grant such a declaration—uvide
Strimathoo v. Dorasinge Tever (1), Greeman Singh v.
Wahari Lall Singh (2), and Ram Pirthi Pal Kunwar v.
Rani Gumar Kunwar (3). It will be open no doubt
to the plaintiffs when succession opens out to sue for
possession of the property if possession is denied them.

Wo accept the appeal and dismisg the plaintiffs’
suit, but, having regard to the fact that the plaintiffs
are not to blame for this appeal which has been necessi-
tated by the wholly unintelligible order passed by the
(Court below, we leave the parties to bear their own
eosts in thig Court. ' '

A. R. o -
A ppeal accepied.

(1) (L875) L, R.2 L A, 109, (%) (1881) L L. R.'8 Cal, 12.
{8) (1590) L.R.17 LA, 107,



