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APPELLATE GIVIL,

Before Mr. Justice Seoti-Smith and My, Justice Zafar Ai.
NAMAN axp oTHERS (PLAINTIFFS) Appellants,

: DeTsus
BATAXN SINGH axp GHANIA (DErENDANTS)
Hespondents.

Civi! Appeal No. 697 of 1819,

Cusiom—Adoption—ySisier’s son—Hindu Jats—Hoshiarpur Dis
trict—Eiwaj-i-am—Onus probandi.

K, a sonless Hindn Jat of Kukran, district Hosalarpur,
adopted his sister’s son. His first cousins on the father’s side
sued to Lave it declared that the adoption was invalid Ly custom,
and shouald nob affect theit rights as reversioners.

Held, that as the Rowaj-i-ems of the Hoshiarpur District
prevared in 1384 and 1914 declazed that the adoption of a sister’s
son had the sarction of custom, and as the later entry wiSupport-
el by instances, the onss of proving thas such an adoption was
not valid lay on the plaintifs, and that they bad failed to diss
charge this anxs. '

Ralle v. Budhe (1), and Budhu v. Bur (2), distinguishad.
Musgammat Ishar Kaur v. Baja Singh (8), Chhuttan v. Haeari Lel
i4:, Wazira v, Mst. Maryam (5), and Beg v. Alleh Difta (6}, fellowed.

Second appeal from the decree of F. W. Kennaway,
msquire, District Judge, Hoshiarpur, dated the 13th
Drecember 1918, reversing that of Lala Durga Puarshad,
Munsif, 1st Cluss, Hoshiarpur, dated the Tih December
1917, and dismissing the plamtiffs’ claim.

Har Gorar, for Tex Cranp, for Appellants.
Naxax Crawnp, for Respondents.

The judgment of the Court was delivered by—

Zarar Anr J.—Kanhaya, asonless Hindua Jat nro-
prietor of the village Iukvan, district Hoshiarpur
having adopted his sister’s son, his first cousing on the
father’s side sued to have it declared that the adoption
wes invalid by custorn and would not affect their
rights as reversioners. o :

(1) Zy.n. 1893 (¥. B), (4) 7 P. R, 1916,

%) 84 7. R, 1505, {5) 54 P. R, 1917,
(3) 94 P. L. R, 1011, (6) 45 P, R, 1917 (P, C.),
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he Brwaj-i-am of the Hoshiarpar District prepared
in 1*«5‘4 declared that adoption of a sister's son had the
sanction of custom and this was repeated in the Réwaj-i-
am compiled in 1914 which cited several instances in
support of the zaid custom. However, the trial Corart
{(Munsit of Hoshiarpur) placed the onus of proving
the customn on the defendants and eventually caie 10
the eonclusion that they had failed to discharse 5. On
appeal the learned District Judge held that the burden
of proof was wrongly placed on the defendants and
should be placed on “the plaintiffs, and remanded the
case to enable the latter to discharge the onus fthus
plazed on them. Both parties pwlubei further evidence
hefore the Munsif who reported tlnt that adduced by
the plaintlifs was not suific’ent to discharge the onus
Inid on thewm. On receiving this return to the order of
rveman, the learned District Judge issned a oINS 00
t0 the Revenne Assistant, | {Omhla‘ﬂ)ul for a local enguiry
which he acvordingly wade and submitted o Ieport.
When thizs was rveceived, counsel for the plaintiffs ad-
raitted betore the District Judge that they had failed to
charge the burden of proof plawd on them, and there-
fore he accepted the appeal and dismissed their snit.
They pref ferred a second appeal to this Court which was
adizitted on a certificate which though originally refused
was  granted aub:.equenﬂv by the District Judge in
pursuance of an order of this Court.

1t 15 again contended before us on the authority of
Ballu v, Budha (1) that the initial burden of proof lay
on the defendants who alleged that the adoption of a
csister’s son was valid and that the District Judge was
wrong in shifting the burden on to the plaiutiffn. In
the case veferved o the parties were Arains of a village
in the Nawanshahar Tahsil of the Jullundur Dlsmot
and the adoption contested was of a daughtoer’s son.
- According to the Zueaj-i-am of the Jullundur Distriet,
a uam~11ter~, or sigter’s son could not be adopted, as
stated in the penultimate paragra.ph at page 228 of the

said judgment itself, and -therefore the onws of proving

that the adoption of a daughter’s son was valid, by

custom was rightly thrown on the parby who set-up
that custom contrary to the szaj-m-am Thls ruhng

(1) 50 P. R. 1698 (F. B.), . .
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thevefore lends no support to plaintiffs’ contention as to
buvden of proof. Another ruling cited on this point
was budhu v. Bur (1) in whichit was held that the onus
of proving the validity of the adoption of a daughter’s
son lay on the person asserting it, and that the Riwaj-i
am of 1884 did not correctly represent existing cus-
tom ; but the latest decizions of thiz Court relating to
the evidential value of a Hiwaj-i-am are that where a
statement in a Riwaj-i-am as to the existence of a cus-
tom is supported by instances, it affords sufficient
proof of that custom unless rebutted by the party whe
denies it [see Mussammat Jshar Kaur v, Raja Singh (2,
Chhuttan v. Hagars Lal (8) and Wagira v. Mussammat
Maryom (4)]. Apart from these decigions there i3 the
ruling of their Lordships of the Privy Counecil in Beg v.
Allah Ditta (5), that an entry in a Riwaj~i-am as to a
custom, is a strong piece of evidence in support of that
custom, and that it Jay on the person denying that cus-
tom to vebut that evidence. Wae are therefore of opinion
that the onus of proving that the adoption of a sister’s
son was not valid lay on the plaintiffs and was rightly
placed on them by the learned District Judge.

Next 1t is argued that the plaintiffs did succeed in
discharging the onus placed on them, but we are of
opinion that they did not. Undoubtedly there iz evi-
dence either way, but there is a preponderance of evi-
dence in support of the custors. In the first place this
custom is stated in the two Riwaj-i-ams prepared in
1884 and 1914, successively, which shows that general
opinion has umiformly been in favour of the custom.
Secondly, the Biwaj-i-am compiled in 1914 cites no less
than eight judicial instances (Nos. 180 to 133, 135, 187,
139 and 142) and three from registers of mutations
(Nos. 813 to 315) in support of the custom. As against
these eloven, there are only six instances to the con-
frary (Nos. 129, 184, 136, 138, 140 and 141). To give
further instances the plaintiffs produced copies of judg-

‘ments marked P2 to P-18. P-8 relates to instance

No. 184 ; P-5 to No. 129 and P-6 and P-7 to No. 141

“ot the Riwaj-1-am. P-8is the same as P-2, and P-9, 10

and 11 relate to the same instance. Thug only five new
instances were cited by the plaintiffs, but instance

(1) 84 P. R. 1895, (8) 7 P, R.1016.
(23 94 P, L. R, 1911 (4) 84 P. R, 1917,
(6) 46 P, R. 1917 (P. C.), : :




VoL, 1v | LAHORE SERIES, 105

No. 141 is not relevant because it i3 of an adoption of a
sister's son by a sonless occupancy tenant in whose case
guceession was governed by section 59 of the Tenancy
Act. The defendants also produced copies of judgments
relating to two mew instances. These judgments are
marked D-4 and D-5. In this way there were 18 in-
stances in support of the custom as against fen to the
contrary. Thirdly, in the course of the enguiry made
by the Revenue Assistant it transpired—

(1) that the plaintiffs themselves had lately gtfﬁed
8 kanals and 3 marlas of land to their sigter’s
gon, and.

(2) that one Diwan Singh of the village of the
parties and a membet of their got had adopted
his daughter’s son, Surat Singh, that lately
Diwan Singh’s son brought a suit to have
the adopfion cancelled, but that the suit

ended In a compromise according to which

Surat Singh's’ uncles (the sons of Diwan

- Pingh) gave him 80 kanals of land in 1916-17.

These gifts to sisters’ sons, though not instances of
adoption, strongly illustrate the force of the custom
recognizing the claims of sisters’ sons, Having regard to
these instances and other evidence taken by the Reve-
-nue Assistant he arrived at the conclusion that the
defendants’ evidence outweighed that adduced by the
plaintiffs. Fourihly, though the instances of adoption
of daughters’ sons given in the Riwaj-i-am are not di-
rectly 1n pomt they undoubtedly may be taken into
consideration as indicating that the agricultural tribes
of the Hoshiarpur District are not devoled votaries of
the agnatic theory, and that the general custom is so far
modified amongst them that it does not look with dis-

favour upon the drifting of ancestral land into-the

hands of such non- agnates a3 are related thr ‘ugh
daughters or gisters, . B

Taking into eon51derat10n all the Vi
-above we are of opinion that the custom
- Riwag-i-am does obtain, ‘and tha

amtlffs have

sed with costs.

1ailed to prove that it does mot. . ha 'apjpeal fails a.ncl bt}
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