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Magistrate is not entitled under section 342 of the Code
to put questions to the accused if the prosecution has not
let in evidence implicating him in the offence with which
he is charged, and that answers to questions put by a
committing Magistrate in contravention of that sec-
tion are not admissible in evidence against the accused
at the trial.

As no evidence has been given to prove that the
petitioner made or published the imputation concerning
the complainant the conviction cannot be sustained
and I accordingly aceept the application, set aside the
conviction and sentence, and acquit the petitioner..
The fine if paid will be refunded.

- 4. R,

Revision accepted.

REVISIONAL CRIMINAL.

i Before Mr. Juslsce Scoté-Smith.
KHAN MUHAMMAD-—Pstition er,
PeYsUS

Tue CROWN-—Respondens.
Criminal Revision No. 1687 of 1922.

Criminal Prucedure Code, dit V of 189+, sectron 476— Mean--
ing of the word ' Court >—whether ¢ ineludes the succescor of -
Judge betore whom false evidence has been given—Delay on pass -

gng the order for prosecution.

Mr. Malan, Sessions Judge of Jhelum, on the 21st of June:
1929, directed, under section 476, Criminal Procedure Code, the-
prosesution of the petitioner K. M. for an offence under section
193 of the Penal Code. It was contended that the alleged false-
evidence having  been given before his predecessor, Mr Malan.
had no jurisdiction to direct the prosecution under section 476 of
the Code of Criminal Procedure, also that the order was bad, hav--
ing been passed 3 months after the conclusion of the trial by the-
Additional Sessions Judge. ‘

- Held, tha.t the word “ Court ” in section 476, Crimihzﬂ Pro-:
cedure Code, includes the suceessor of a Judge before whom. . the

alleged offence was committed or to whose notice the commission

of it was brought in the course of a judicial proceeding.
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Bahadur v. Bredatullah Mailiok (1), In the matter of the
2etition of Nawel Singh (), In ve Lakshmidas Lals (3), and
Bunga Adyyar v. Enperor (4), followed,

Crown v, Mst. Danli (5), Begu Singh v. Emperor (8), and
- Kertsk Ram v. Bmperor (T), digsented from. ‘ '

[l

Held further, that in the present case there was no delay
as Lala Topan Ram, Additional Sessions Judge, called upon K. M.
to show cause against hi prosecution on the 27th AMarch 1923

vy

that is, one day befcre he decided the case in which K. M. gave
his evidence and proceedings were subsequently stayed pending
decision of the appeal of the aceused persons by the High Court
and within a few days after the decision of the appeal Mr, Malsn
passed the order complained of.

- Aigakaiinu Fella. v. Fmporor (8) ;dist’in‘guished.

Application for revision of the ordsr of . dell.
biatan. Lsquire, ' essions Judge, Jhe um, dated the 21st
June 1982, divecting the prosecution of the Petifianer.

B. D. Kurzesag, for Petitioner.
NEwmo, for Respondent.

Scorr-8umrra J.~-This bas been filed as an appeal
but has been treated as an application for revision as
no appeal lies from the order complained of. The order
in quoestion which was passed by Mr. Malan, Sessions
Judge of Jhelum, on the 21st of June last directed
under section 476, Oriminal Procedure Code, the pro-
secution of one Khan Muhammad for an offence under
section 198, Indian Penal Code. The facts which gave
rise t0 the order of the lcarned Sessions Judge are fully
stated therein aud interference is sought on the ground
that the alleged false evidence was given before Mr.
Malan’s predecessor and that, therefore, he had no juris-
diction to direct the prosecution under section 476,
" Criminal ProcedureCode. o :

In support of this contention counsel for. the
applicant refers to Orown v. Mst. Dauli (5), in which
it was held that it is only the individual Magistrate be~
fore whom the offence was committed in. Court who

(1) (1910) 1. L. B. 87 Cal. 642 (F. B)  (8) 6P. B (Cr)1009, . -
(2) (1912) Tl B84 A1 898, - | (8) (1907) L L R, B4 Cal. BB (F.B}
C(8) (1907) L L. B. 32 Bom. 184, . (7) (1807) L L.%. 35 Gul, i
(&) (1905) L L, K. 20 Mad, 881, . . (8) (1908).1, L. B,
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ean take sction under section 476, Criminal Procedure
Code. The learned Judge who decided that case fol-
lowed Begu Singh v. Emperor (1), and Kavtik Ram v.
Emperor (2', but those authorities were subsequently
rendered of no effect by reason of the full Bench judg-
ment of seven Judges of the High Court of Calcutta re-
ported in Bahadur v. Eradatullah Mallick (8), wherein
it was held that the word * Court ”’ in section 478, Cri-
minal Procedure Code, includes the successor of a Judge
before whom the alleged offence was committed or to
whose notice the commission of it was brought in the
course of a judicial proceeding. The same view was
taken in In the matler of the petrtion of Nawal Singh (4).
In re Lakskmi Das Lalji (6), and Runga Ayyar v. Em-
peror (6). Under these circumstances I consider that
I am not bound to follow the decision in Crown v. Mst. -
Dauli (7) with which I disagree. I fully agree
with the views expressed by the Calcutta High Court
in Bohadur v. Eradatullah Mallick (3).

The Court to whose notice the commission of the
alleged offence was brought in the course of a judicial
proceeding was that of Lala Topan Ram, Additional
8essions Judge of Jhelum, and Mr. Malan who passed
the order complained of was his successor.

" The next objection urged by counsel is that tne
order was passed three months after the coneclusion of
the trial by the Additional Session: Judge and that
this should not have been dons having regard to the

. decision of the Madras High Court in 4iya Kannu Pillai

v. Emperor (8) wherein 1t wss stated that the power
conferred by section 476, Criminal Procedure Code, can
‘be exercised by the Court only in the course of a judi-
cial proceeding or at its conclusion or so shortly there-
after as to make it really the continuation of the same
proceeding in the course of which the offence was com-
mitted. In the present case there was no delay. ZLalas
Topan Ram called upon Khan Mubammad to show
cause against his prosecation on the 27th March 1922,

(1) (1907) 1. L. R. 84 Cal. 851 (P. B)). (5) (1907) I, L. R, 32 Bov, 184,
(@) (1907 L L R, 35 Cal, 114, "~ (6)(1905) L. R. 20 Mad. 831, .-
A(8) (1910) L. L.. R, 37 Osl. 642 (FB) (T) 6 P, B. (Cr) 1909, =

{4) (1919) I, L. B. 84 AlL 385, £8)(1908) L. L. R. 52 Mad,.40 (F. B}
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1.6., one day before he decided the case in which Khan
Mubammad gave his evidence. Proceedings were sub-
sequently stayed pending the decision of the appeal of
the accused persuns by the High Court and within 3 few
days after the decision of the appeal Mr. Malan passed
the order complained of. I, therefore, see no foree in
~either of counsel’s contentions and 1 reject the appli-
cation.

A. R.
Revision dismissed.

Appellate Criminal.

Lejure My, Justice Campbell.

BYRNE—AprprLLANT,
Versus

Tar CROWN—RzsroNDENT.
Criminal Appeal No. 827 of 1922,

Criminal Procedure Code, dct V- of 1898, sections 254, 258,
842, 587 —Fzamination of accused by Court—ichether necessary
after cross-examination of prosecution witnesses recalled after charge
—omission fo examine accused again of that stage- whether an
illegality or a mere drregularity. : :

In the present case the aceused was questionsd by the
Magistrate under seetion 842 of the Code of Criminal Procedure
before the eharge was framed and after all the witnesses for the
prosecution had been examined and cross-examined af consider-
able length. After the charge was framed most of the witnesses
were recalled for a further lengthy cross-examination, at the
texmination of which the Magistrate proceeded to record the
defence evidence without questioning the scousged again.

Held, that although it may often be desirable that the ac~
ruged should be asked, after the further ecross-exsmination of
witnesses for the prosecution recalled after the charge has been
tramed, whether he wishes the Court to record any additional

sxplanation, section 842 of the Code of Criminal Procedure ean- .
ot be interpreted as conveying a peremaptory direction to thet

affoot if the Court bag aleady questioned the aceused before.

the charge, when the case for the prosscution has been eiomi ;
and the witnesses for the prosecution have been crosg-oxaruingd. -

1922
Nop, 28, _



