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Civil appeal No. 2191 of 1918.
Civil Procedure Code, det ¥V of 1908, Order I, rule 8 —morte

gagor becoming tenaut of mortgagee undsr a lease—first  suit for
vent—ishether secoud suib Jor money duwg on the morigage deed 18
barred. .

The plaintiffs sued for the recovery of money due on a mort-
gage deed executed by the defendants on the 9th December 1906
for a térm of 6 months. The suit was dismissed as barred under
Order TI,-rule 2, Civil Frocedure Code, by reason of the plain-
tiffs having brought a suit in 1910 for rent or the basis of a lease,
executed on the same date as the mortgage-deed.

Held, that althongh the mortgage deed and the lease were exe-
cuted on the same day, and the vent was equal to the amount of
interest, yetin view of the fact that the mortzage deed contained
no reference to the leage and that the mortgagees were not res-
tricted in their choice of tenants the mortgage and the lease form=
ed two distinct transactions. The institution of the former suit
which was based on the lease was therefore no bar to the present
suit.

Mukammad. Hussain v, Abdul Ghafur Khan (1), followed.

Natha Singh v. Chuns LDal (), and Madhwz Sidhania v.
Vsukataramangule (3), distinguished.

First appeal from the decree of Lala Genga Ram

- Wadhwa, Senior Subordinale Judge, Amritsar, dated the

24th June 1918, dismissing the suif.
SEE0 NaRaiy and FaxIr Caawp, for appellants.
Tex Caawp and Davre Sinem, for Respondents.
The judgment of the Court was delivered by~

Marrineay J.-—~The plaintiffs sue for the recovery
of morey due on a mortgage deed executed by the de-

‘fendants on the 9th Daceni})ev 1906, The suit has been

(1) (1921) LL.R. 8 Lan. 1, (2) 69 P, R, 1015,
(3) (1908) I.L, R. 26 Mad. 662 (¥, B.)
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dismissed as barred by Order II, rule 2, Oivil Procedure
Code, by reason of the plaintiffs having brought a suit
in 1910 for rent on the basis of a lease executed on
the same date as the mortgage deed, the lower Court
holding that the interest on the mortgage is identical
with the rent, and that the cause of action was the
same in both suits. ‘the plaintiffs have appealsd, and
the only guestion is whether Order II, rule 2, applies.

The mortgage deed provided that the property
was mortgaged to the plaintiis with possession for s,
30,000, that the defendants were to pay interest monthly
at the rate of 10 annas per cent. per mensem, and that
‘the rent realized by the plaintiffs from the property
mortgazed would be credited towards the paymeut of
the interest. The defendants were to redeem within
six months, and if they failed they would eontinue to
pay interest till the date of redemvption. In case of
default on the part of the defendants the plaintiffs were
at liberty to realize the amount due with interest from
the mortgaged property or from the other property or
persons of the defendants whenever they liked.

In the lease it was stated that the defendants took
the mortgaged vproperty frowm the plaintiffs on a rent
of Rs. 187-8-0 per mensem for six months. The rent
was to be paid monthly aud in default the mortgagees
could realize the amount at any time they liked.

The lower Court has followed Nefha Singh v.
Chuni ZLal (1), in which it wwas held that there
was only one covenant between the parties and that
the lease was granted simply to provide a mode for
realizing interest payable on the mortgage. But that
decision was based on tha fact that the mortgage deed
contained a reference to an agreement between the
parties to draw up a lease of sthe mortgaged property.
'Chere is no such clause in the mortgage deed on which
the present plaintiffs are suing, so that Natha Singh v.
Chuni Lal (1) is distinguishable from the present . case.

 Most of the cases cited by Mr. Sheo NarainTon
behalf of the appellants also present distinetive features,

" but there is one case which is in point and supports his.
“contention, namely  Muhammad Hussain v. Abdul

(1) £9 PSR, 1918,
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Ghafur Khan (1) in which it was held that the lease,
though executed on the same day as the mortgage, was
a separate contract. Mr. Telt Chand contends that
that case is distinguishable because there was a pro-
vision in the mortgage deed that the mortgagee could
lease the property to any one he liked

But although the mortgage deed executed by the
defendants in the present case does not contain such a
provision it imposes no restrietion on the power of the
mortgagees to choose their tenants, and it recites that
the mortgagors have delivered possession to the mort-
gagees, so that there is no essential distinction hetween
the two cases.

The case relied on by Mr, Tek Chand is Madhwa
Sidhanta v. Fenkataramanjuly (2) in which it was
held that the striking identities in the provisions of the
wortgage and the lease, which had been executed on
the same day, pointed to the view that the two instru-
ments were parts of the same transaction. But the
similarity between the provisions of the two instru-
ments in that case was greater than it is in the present
case. In default of payment of interest on the mort-
gage compound interest was to be charged at a certain
rate and the lease also provided that if the rent were
not paid by the due date it would carry interest at
the same rate. Turther it was pointed out in the
judgment that the particular expression used in the
lease to denote interest on the rent was the same as that
used in the mortgage for interest on the interest, and
that it was not appropriate in the lease except upon the
view that what was spoken of as rent was in the con-
templation of the parties only interest.

In the present case, although the mortgage deed
and the lease were executed on the same day and the
rent was equal to the amount of interest, yet in view
of the facts that the mortgage deed contained no re-
ference to the lease, and that the mortgagees were not

restricted in their choice of tenants, we think that

the mortgage and the lease were two distinet transace

‘tions. "The institution of the former suit, which was

based.on the lease, is therefore no bar o the present suit.
(1) 1921) LL, B8 Lab, 1, (2) (1908) L L, B. 26 Mad, 662 (F.B)
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‘We accordingly accept the appeal, reverse the
decree of the hubordmate Judge, and remand the case
to his Court under Order XLE rule 23, Civil Proce-
dure Code, for decision on the merits. The Court fee
paid on the memorandum of appeal will be refunded,
and other costs will be costs in the case.

4. R,

Appeal accepted, Case remanded.

REVISIONAL CRIMINAL.

Before Mr. Justice Martinean.
DEV] DY AL— Petitioner,
versus
Tae CROW N— Respondent.

Criminal Revision No. 1038 of 1822,

Indian Penal Code, 1860, ssettons 499,500—Defamdtson—
evidence of gensral reputaticn of complasnant—whether relesant
weproof that accused made or pubiished the vmputateon complaned
of —whether necessary where accused when examined by the Meo-
gustrate admitted publication—~Bramenation of accused—confined

io matiers appearing n (ke evidence agatast him—Criminal Pro-
.eedure Code, Aet V of 1898, section 342,

. The petxtioner was convicted of an offence under section 500
of the Indian Pesal Code, for having defamed an Extra Assis-
tant Commissioner by publishing an impuhabion that the later
had compelled him to pay a bribe in order fo avoid a prosecution

cr & certain offence.  The petitioner wanted to produce evidence
o8 b0 the complainant having taken brilies. on other ocoasions,. and

eneral evidence ‘a8 to the complamant’n reputation, hnt ishls WS

dlsallowed by the trial Court.
Held, that evidence as to the complainant havmg taken, bribes

.on other specxﬁc oceasions would be irrelevant, but that the peti-
tiomer was entitled to produce evidence” to ‘show that the com-

iplamant had the reputiamon of being a brxbenbaker.

0 Scott v. Sampion (1), and Odgers on beel and Sland&rl"ﬂ‘
: A'detxon, page 408, referred to o

L) ‘lbbd} 8'Q. B. h 4% :
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