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Before Mr. Justice Broadway.
CHUNI LAL—Petitioner,
vOrSUS
ISHAR DASB--Respondent.
Criminal Revision No. 851 of 1822,

Criminel Procedure (ede, Act F of 1898, section 528—
Whether it 13 com petent for a Magistrate to pass orders under this
seetion on police reports ulone~—Jurisdicison of the Hiph Cowrt fo
cxaming such orders.

Held, that it is not ineumbent on a Magistrate to hold
a judicial enquiry on oath before passing an order under section
528, Criminal Procedure Code. Such an order can be passed on
police reports and papers alone, without any independent enquiry
regarding the ownership of the property.

In re Ratamlal (1), dsi v Emperor (2), Husensha vs
Mashalsha (%), Queen-Empressv. Trithovan (1), and dla Thein Nu
v. Mo The Hult (5), referred to. . ‘

Held further that the High Court has jurisdiction o ex-
amine orders passed wunder section 523, Criminai Procedure Code’
and where it appeared, as in the present case, that the property
was not recovered by the police from Petitioner’s possession
under sechion 51 or section B4 (4} of the Code and all. that had
been nrged was that the Petitioner intended at some future date
to misappropriate it and that he had charged the respondent
with a eriminal offence in order fo facilitate the erime confem-
plated by him, the order making the property over to the respon-
dent was nob justified on the material before the Magistrate.

Ma Thein Nuv. MaThe init (5), referred to.

Case reporied by W. deM. Malan, Esq., Sessions

Judge, Jhelum, with his No. 320 of 24th April 1922.

ARJAN Das, for Petitioner,

Nawp Lax, for Respondent.

(1) (1892) I L. B. 17 Bom. 748, »  (8) (1910) 12 Bom. L. R, 282,
(2) (1911} 9 Indian Caces 634, ~ {4) (1884) L 1. R. 9 Bow, 131
) (8) (1919) 87 Indinn Cases 81, .
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The report of the Sessions Judge, Jhelum, was as
follows : —

The petitioner was ordered by Serdar Balwaut
Singh, exercising the powers of a !Magistrate of the
ist Class in the Jhelum Distriet on 12th October 1921
to hand over mearly 22 folas of gold (about 8 folas
converted into ornaments and about 16 {olas in pieces
to Ishar Das respondent) under section 523, Criminal
Procedure Code.

The facts of this case are as follows 1

On 27th July 1921, Chuni Lal, goldsmith, of
Pind Dadan Khan, reported to the police that
he had been = beaten by Lala Tshar Das, Muni-
cipal Commissioner, and 5 servants of the latter,
and vobhed of Rs 1,000, The police investizated
the case and found that it was false, and that the
report had been made with the object of depriving
Lala Ishar Das of certain gold which he had entrust-
ed to Chuni Lal, to be converted into ornaments. The
case was struck off as false on.12th Oectober 1221 by
the Sub-Divisional Magistrate, who by 2 separate order
of the same date made over to Ishar Das certain gold
and ornaments nnder section 523, Code of COrimiual
Procedure, directing him
“ not to change the appearance of the ornaments for 4 months at
least, as Chuni Lal may possibly bring a Civil Suit.””

The gold and ornaments had been recovered from
the possession of Chuni Lal during the investigation
of the vase instituted by him against Ishar Das and
others. ‘ '

Chuni Lal was subsequently prosecuted under sec-:

tion 182, Indian Penal Code, for making a false report
and the case is understood to be still pending., -

‘ On 3rd November 1921, Chuni Lal filed - a com-
plaint  avaint Ishar Das and other under sec-
tion 395 —seclion 323, Indian Penal Code. The com-
plaint was dismissed after preliminary enquiry on 3rd
Fehroary 1922, and Chuni Lal’s application for revision

- was dismissed by me in case No, 19 of 1922, decided

on 22nd March 1922,
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The proceedings are forwarded for revision on the
following grounds :—

Chuni Lal has filed an application for revision of
the order passed by the Sub-Divisional Magistrate
under section 523, Code of Oriminal Procedure, ou 12th
October 1921, on the ground that the gold and orna-
ments should not have been made over to Ishar Das,
as they belonged partly to himself and partly to one
of his customers.

T issued notice twice to Ishar Das, directing him to
produce the gold and ornaments for my inspection. The
notices have not been served, and Chuni T.al alleges
that Ishar Das, who is an influential man, is evading
service.

It does not appear that the notice is legally neces-
sary before a case is reported to the High Court under
section 438, Code of Criminal Procedure. It is clear that
the order under section 528, Code of Oriminal Procedure,
was passed without any independent enquiry, the Magis-
trate having acted merely on the matberial contained
in the proceedings of the police. This Court cannot in-
terfere with the order under section 523, Code of Crimi-
nal Procedure, nor can it recover the gold and orna-
ments made over to Ishar Das. In my opinion, the
order under revision was passed on insufficient grounds,
and should be set aside, the gold and ornaments being
made over to Chuni Lal, from whose possession
they were taken, and ZLals Ishar Das being left
to file acivil suit for their recovery, if he wishes
to do so. An alternative course would be to direct the
Magistrate to make further enquiry into the case, and
take such action under section 523, Code of Oriminal
Procedure or otherwise as may appear to be justified by

- the results of the enquiry.

The records of the case are accordingly submitted
to the High Court under section 438, Code of Criminal
Procedure, with the recomi.endation that action may be
taken as indicated above, , : '

' BroADWAY, J.~On the 27th July 1921 Ohuni ,La‘l,

& goldsmith of ]?ind Dadan K han, reported to the police
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that he had been beaten by Lala Ishar Das, Munieipal
Commissioner, and some servants of his and bhad heen
robbed of Rs. 1,000. o

On investigation the po ice came to the conclusion
that the charge laid was false and that it had been
brought with the object of depriving Ishar Das of cer-
tain gold which he had made over to Chuni Lal tobe
converted into ornaments. During the investigation
made by the police Ishar Das had brought this allega-
tion forward and had given a description of certain
ornaments which led the police to take possession of
the said ornaments from Chuni Lal's custody. On the
1st October 1921, Chuni Lal applied to the Court ask-
ing that the said ornaments be made over fo him alleg-
ing that some of them belonged to clients of his who
were agitating for their return and that the others he-
longed to him. On the 8rd October 1921 Ishar Das
filed an application before the same Magistrate alleging
that the articles were his and had been entrusted fo
Chuni Lal and that in order to be able to misappro-
priate them Chuni Lal had brought a false case of

assault and robbery against him. On the 12th October .

1921, on a report made by the police to the Magistrate
stating the facts and giving expression to their opinion
that the case brought by Chuni Lal was false, and ask-

ing for orders qua the property, the Magistrate, purpor-

ting to act under section 523, Criminal Procedure
Code, recorded an order directing that theproperty
should be made over to Ishar Das as in the Magistrate’s
opinion the ornaments helonged to that person, Chuni
Lal being at liberty to take such action in the Civil
Court as he considered necessary. On the 3rd Novem-
“ber 1921 Chuni Lal filed a complaint against Ishar Das
and others under sections 895 and 823, Indian Penal
Code whieh complaint was dismissed and an application

for revision by him likewise proved ineffectual. He -

then moved the Sessions Judge attacking the correet-
ness of the order, under section 528, = Criminal Proce-
dure Code, dated the 12th October 1921.. " The Sessions

Judge came to the conclusion that the order complained -
- against was wrong and had been made without due en-
quiry.  He accordingly re'é)brted - the matter ‘to this "

Court under - section 488, Criminal Procedure Code.
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Before me M. Arjan Das has supported the re-
commendation of the learned Sessions Judge on behalf
of Chuni Lal while Mr. Nand Lal has endeavoured to
support the order of the Magistrate. It was contended
first that an order under seetion 523 could only be
passed after a proper enquiry, whereas the order in the
present case was passed on the police report and papers,
and In re Rotanlal (1) was cited in support, an
authority which was differed from in a case reported as
Asi v. Emperor (2). The section itself does not make
any magisterial enquiry imperative. It appears that
the Magistrate has to satisfy himself, on such material
as is hefore him who is entitled to possession of the
property concerned, Husansha v. Maskaksha (8), and in
Queen-Iimpress v. Tribhovan (4) it appears to have been
laid down thsat the Magistrate would be justified in

proceeding on the police papers, while in Ma Thein Nu.

v. Ma The Hait (5) it is laid down by Rutledge J that
1t was not incumbent upon the Magistrate to hold
a judicial enquiry upon oath. The weight of authority,
therefore, appears tn be against the contention advanced
by Mr. Arjan Das that the order of the Magistrate was
wrong as being passed on the police papers alone and
not on any enquiry made by him.

The next question is whether this Court has juris-
diction to interfere with the order in revision, it being
contended by Mr. Nand Lal that no such power existed.
1he authority already cited, 4. e., Ma Thein Nu v. Ma The
Huit (8) and which was referred to by Mr. Nand Lial is,
however, opposed to this contention, and I have no
-doubt that, on a proper case heing made out, a High
Court has jurisdiction to examine orders passed under
section 523, Criminal Proeedure Code.

Tarning to the case itself it.appears that the police
obtained possession of the property in question in the
course of an 1uvestigation iuto an offence. which in
to way related to this property. Chuni Lal is a
goldsmith and admittedly Ishar Das had had dealings
with him. There would thus be nothing - extraordinary
in Isbar Das being able to deseribe ornaments whicn

(1) (1802) L Lu 8,17 Bow, 748, (3). (1910) 12 Bom. L. R, 232, °
(2) (1911)9 Tndlian Cases 634, (4) (1884) L. 1. B, 9 Bom, 181,
(5) (1919) 57 Indiao Cases 8L, S
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could be found in Chuni Lal’s shop. The property was
‘not taken possession of by the police under section 51,
nor under section 34 (4) as wrged by Mr. Nand Lal
The property was not taken possession of by the police
under the suspicion of its being stolen property nor at
“that stage, ab any rate, had Chuni Tal been charged
with having committed any offence with reference to
it.  All that had been urged was that he intended af
some future date to misappropriate these articles and
“-that he had falsely charged Ishar Das with a criminal
-offence in order to facilitate the crime contemplated
by him. '

In these circumstances I am of opinion that the
learned Sessions Judge is right in his view that the
property ought not to have been made over to Ishar
Das even on the material which was before the Magiss
trate. The mere fact that Ishar Das was admitted by
Chuni Lal, to be the owner of one of the bracelets did
not necessarily mean that Ishar Das was entifled to
‘possession of the sam - for admittedly Ishar Das had
given this hracelet to Chuni Lal for certain definite
purposes and it is not unlikely that Chuni TLal could
.claim to retain possession of any articles belonging to
Ishar Das until such time as he was paid for work done
in connection with them. As, however, Chuni Lal de-
“finitely admitted before the Magistrate that one of the
‘bracelets was the property of Ishar Das I maintain the
-order of the Magistrate qua that bracelet, but direct
that the remaining ornaments and gold be forthwith
‘made over to Chunt Lal. In making this order I have
‘not lost sight of Mr. Nand Lal’s contention that Chuai

~ Lal has a right to go to the Givil Court to establish his
.claim to this property. = I do not see any reason, how-
-aver, to place him in the position of having to prove

his title, & matter with which these proceedings are not .

concerned
AR
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