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Civil Procedure Code (Act V of 190''), 13 '/))—Suit based an a foreign pidg>
mail—' Jnd^:u:.!>t on the nicriis,' ■ncaniug of—Due survice of suinnioiis—• 
E s parte jinlgnient without cvidc-iicc.

Plaintiff obtained an ex paric jiidî Mnent against the defendant, a British' 
Indian .subjcct, on b.is proiuissory-note iu tlie Siipreme Court at Singapore. 
Defendant a* tlie iin;!? of execi.:tiiig' the note was residing and carrying on 
business in Shigapore, Ijut at tlie date of the institution of the suit he hadi 
ceased to be a resident of Singapore and was residing in Ranijoon where he- 
was ientiered the summons which he refused. Defendant did not at any 
time appear iii the vSing:’pore suit. The Supreme Court can entertain suits- 
irr&.spective of ib.e .status and residence of the d -̂iendant if the cause of action; 
arose wholly within its juri.-idiction. According to its rules, defendant was 
held duly served, and judgment was enlered as a matter r;f course in favour 
of the plaintift' on the pleadings, without the plaintiff l:jcing called upon to' 
prove his case. Plaintiff filed his yuit iu Rangoon on this foreign judgment 
against the defendant.

Held, that such an cx parte decision passed without evidence is not a  
judgment on the merits withia the meaiiing of s. 13 (’j) of the Civil Pro
cedure Code, and therefore the plaintiif’s suit failed.

Mahouiid Kassim and Company v. SccJii Fakir, :Q Mad. 261—followed.
C. Barn v. Kcynicr, 1 L.B. K. 5 6 ; hiiri Prasad v. Sri Earn, 25 A.L.J.R.. 

887— distiiiy.n islicd.
Kcymcr v. Visvanatham Rcddi, 40 Mad. 112— referred to.

Shainniigani for ilie plaintiff,
Dadachaiiji for the defendant.

C h a r i , } .—This suit is based on a foreign judgment 
obtained by the plaintiff in the Supreme Court at 
Singapore on a promissory-note alleged to have been 
executed by the defendant. The plaintiff obtained 
his judgment ex parie. He tiles the present suit 
basing his cause of action on the Singapore judgment. 

The defendant denies that he executed any
promissory-note in favour of the plaintiff and that 

 ̂ Civil Regular Suit No. 67 of ly28.



the summons in tJie Singapore suit was tendered to 9̂28 
■and refused by him as alleged. He also contends a. n. Amjrt 
that the Singapore judgment being an ix parfe foreign 
judgment, the plaintiff’s suit based on that judgment 
must fail. I heard ari('uments on the lep;a! points

, •, o x  R o w t h e h ,
involved and they proceeded on the foliowuig —~

.admitted facts and assumptions :—  chaeiJ ,
(a) It is admitted that the defendant was

residing and carrying on business in 
Singapore at the lime he is alleged to 
liave executed the promissory-note ;

(b) It is assumed that he did execute the note;
(c) It is assumed that the summons in the

Singapore suit was tendered to and 
refused by the defendant and that the 
Singapore Court was right according to 
the rules of that Court in holding that 
the defendant was duly served ;

(d) It is admitted that at the time of the
institution of the suit the defendant had 
ceased to be a resident of Singapore and 
was residing in Rangoon ;

'{e) It is admitted that there ŵ as no appearance 
by or on behalf of the defendant in the 
Singapore suit at any stage ; and

if)  It is assumed that the jurisdiction of the 
Supreme Court of Singapore in respect 
of suits is the same as that of the Original 
Side of the Rangoon High Court, that 
is, that the Supreme Court can entertain 
suits irrespective of the status and 
residence of the defendant if the cause 
of action arose wholly within the juris'’ 
diction of that Court.

The plaintiff has based this suit entirely on the 
judgment of the Singapore Court. He has not claimed
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i92« alternatively on the original cause of action. He can 
A, kTabdul succeed only if on the rulings cited he is entitled to 

a decree on that judgment.
It is contended on behalf of the defendant that 

the plaintiff is not so entitled on the ground that the 
judgment relied upon is one obtained against a 
foreigner, who was not resident within the juris
diction at the time of the institution of the suit and 
who had not in any way submitted himself to the juris
diction of the Singapore Court and that the judgment 
being an ex parte one was not a judgment on the 
merits which would entitle the plaintiff to a conclu
sive presumption in favour of the judgment and to a 
decree thereon.

The law on the subject is contained in section 13 
of the Civil Procedure Code. That section, as it now 
stands, applies not only to cases where a foreign 
judgment is set up as defence, but also to cases in 
which the plaintiff seeks to obtain a decree in a 
British Indian Court on a foreign judgment. “ Foreign 
Court ” and “ Foreign judgment ” are defined in 
section 2 of the Civil Procedure Code and according 
to those definitions the judgment of the Supreme 
Court of Singapore is undoubtedly a foreign judgment. 
Section 13 of the Code makes a foreign judgment 
conclusive as to matters adjudicated thereby with six 
specified exceptions. The last four do not apply to 
the case before me, and the question for consider
ation is whether the judgment of the Singapore Court 
Gomes within the exceptions contained in sub-section 
(a) or (6) of section 13. Section 14 enacts that the 
Court shall presume on the production of a certified 
copy of a foreign judgment that the judgment was 
pronounced by a Court of competent jurisdiction ;: 
but the presumption may be displaced by proof of 

I' Wmi of jurisdiction;
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I shall first deal with the second contention raised, 9̂21 
namely, that the judgment not being a judgment on a. n. abdwl 
the merits, the plaintiff is not entitled to a decree 
thereon. The first point is to see what the Legis
lature means by the words “ where it has not been
given on the merits of the case,’’ They may mean
that the judgment was on a matter of form and not 
on the merits or they may mean that the judgment 
fails to determine and decide the matters in controversy 
between the parties to the suit. It is unnecessary to 
deal at any great length with the earlier cases on the 
subject. The law was discussed in two cases by the 
Madras High Court in the first of which a Bench of
that Court took the view that an ex parie  judgment
was a judgment on the merits which in the latter case 
was overruled by a Full Bench of the same Court.
These two judgments therefore give all the pros and 
cons and I shall deal with them first.

The first of these two cases is A . Janoo Eassan  
Sait V. M. S. N. Mahomed Ohutkii (1). In that case 
the suit was on a judgment obtained in the Colombo 
Court. It was held in that case that the defendant 
had submitted himself to the jurisdiction of the 
Colombo Court and the sole point which remained 
for consideration therefore was whether parte
judgment obtained in the Colombo Court could be 
said to be a judgment on the merits. The learned 
Judges held that an ex parte decre& is not necessarily 
a decree not passed on the merits. They discussed 
some of the English cases and distinguished the case 
of Keymer v. Visvanatham Reddi (2) on the ground 
that there a controversy was raised by the defendant 
and that his defence was struck out on a teclinical 
plea. They seem to think that i t  is only where a 
defence is raised and that defence fails not after a

(n (1924) 47 Mad: 877. (2) :(1917) 40 Mad. 112.
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judicial decision bnt on account of some defect in 
A.NTAEfi?r5, form tiiat the judgment could not be said to be a 

judgment on tlie merits.
The ruling of Mr. Justice Parlett in C. Burn  v. 

D. T. Key me r (1) contains some arguments in favour 
of holdine. that, an dv piir/e judgment is a decision on 
the merits But it cannot be said to be an authority 
for what it actually decides in view of the Privy 
Council ruling in Keymcr v. Visvaiiatham Reddi (2).

In a later case referred to in 50 Madras and which 
IS reported in an unauthorised report [ Asanali Nagoor 
Meera v. M.K. Mahadu Meera and others (̂ 3)], a Bench 
of the same Court consisting of one of the Judges 
who decided the previous case, adhered to the view 
taken in the earlier case. In the Full Bench case of 
the Madras High Court Mahomed Kassiin and Com- 
pany v. Seeni Pakir Bin Ahmed ami others (4), the 
point came up for decision again and was referred 
to a Full Bench. It was the considered opinion, not 
only of the referring Judges but also of the Judges 
composing the Full Bench, that an ex parte decree 
is not a decree on the merits and that therefore a 
British Indian Court cannot give a decree on a foreign 
judgment obtained parte. As most of the authorities 
are discussed in the referring judgment, it is unneces
sary for me to deal with them and I will content 
myself with expressing my concurrence in the judg
ment of the Full Bench of the Madras High Court 

It will be noticed that the procedure followed in 
the Supreme High Court of the Straits Settlement, 
which sits both at Singapore and at Penang is given 
in the Full Bench judgment which deals with a 
judgment of that Court at Penang. The procedure 
is the same and, I have no doubt, was the procedure

(1) (1913) 7 L.R.R. 56.
(2) (19171 40 Mad. 112.

(3) c2 I.e. 491.
(4) (1926) 50 Mad. 261.



followed in this case as is quite clear from the order 2̂
itself and, that is that a judgment is entered as a a. n. a b d u i .

matter of course in favour of the plaintiff on the 1,}' *
pleadings without the plaintiff being called upon to
prove his case. It seems to me that a decision on „
^  . F o w t i i k r .

the merits involves the application of the muid of —
the Court to the truth or falsity of the plaintiff’s case 
and therefore though a judgment passed after a 
judicial consideration of the matter by taking evidence 
may be a decision on the merits even though passed 
■ex parfe, a decision passed without evidence of any 
kind cannot be lield to be a decision on the merits.
This distinguishes the case of h h r l Prasad  v. Sri Ram  
(1) where the Court, though it took no evidence, 
directed its mind to the truth or falsity of the plaintiff’s 
case. The plaintiff’s suit must fail on this ground 
and it is unnecessary to consider the other point raised, 
namely, whether a British Indian subject is a foreigner, 
as that word is used in this connection, over whom 
the Singapore Court has no jurisdiction after he had
left Singapore and ceased to reside therein. I have
come to this conclusion not without a great deal of 
reluctance, because it seems to me that the utility of 
a  foreign judgment will be considerably impaired by 
ihe view I am compelled to take. It seems to me 
absurd that a British subject who is allowed free 
ingress into a part of the British Empire and carries 
on a trade there and contracts liabilities in respect 
of the trade so carried on by him should be allowed 
to escape the jurisdiction of the Courts of that country 
by the simple act of absconding when his business 
fails, I have, however, got to administer the law as 

' I  find it. ■ ■
The suit will therefore be dismissed with costs in 

favour of the defendant.
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