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Before J/r, Justice Raoof o-nd Mr. Justice Sarrison,

B O  N 'A L B  P e t i t i o n e r ,  

versus

The GROWM— R̂bspohbent,
Criminal Miscellaneoys No. 41 of 1922.,,

: lnilia% liWiaQij ' Acî  IF  'o f 1912, sesiioti 14 prmi&9 {2)~̂  
W kether tke orders pa.ssed bf/ a District Mngutrate iinAer patt I I  

t?/ ihe Act are pn-rel'  ̂ execuHve and tohether m.eJi orders are mi-- 
je c t  ta revision hi> the High Oourt.

- Held, that;' orders ' passed by a ' District Magistrate lander 
parti I I  o f 'the Indian Lunacy Aet^ with respeet to the reeepticm'j 
care and treatment o f lunatics nre ptii’ely eseetitive and cannot 
form the subject matter of an application for revision to the H igk 
Court.

Any “person oonsideriag himself agt^rieved by: sueli an. ordec 
.may ■ apply -ander part I I I  for a regular inquisition ;eoiidriot:ed b y ' 
a judieial officer. The result of sueb' inqmsifcioa is eoaeltiaive 
and oYem ies and overrules any o fd e r^ h ick  irmj feave 'been; passed 
summarily by tbe eseciiMve autb:.ority.

ITsesi C7m%dra v. Mmferor (1)̂  leferred to*
AppliGQ t̂ion io sai aside' the Gfder of ■ the '

■ ' ‘ ?̂  L(Aoreyd&ied the SQih 'March l92& ’ .'
'' .The application' came up,\for';' hearing ' in,,, the : 

iinslance -b,efor©,Mr. Justice .iM ui Baoof, who made 
'fcl^wing'order ■■of referenoe'to a .Bivision .■Ben<5hs"'daltd' 

Maja92.2. ,. ,;
Abdul Raoof J,— This-is, an applicatloo, jwsented -hj'-- 

'Wr B. O^Coimor, 'Barrigt.er“̂ -Law, ,, os:̂ ;l)eh£Ll| ;.o£. Mr,;''Boiigias, 
DoiaMj ' and',Mr. ’William-..Hearj .poaa.ld '

,' eteiaoe®, sammarised below:.,inVokmg tlie powers '.of' .'fevisi#n . &ni.' 
■mipmBtendeiice .pbsseesed by the' CtfS
>a^d:'.€ril!al,iialL^’aDd\iiader:4be:CWfc«^A^^ s'™',
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Ml'. Doagia.s i. o.nald m jmarried io the daughter o f one Mrs. 
Mercer. T'lie linsband and wife have beŝ n living separately for' 
many jears. Mr, Douglas Donald has, however, been m ating an 
allowance for liis wife'^s mfiintetiance through Mr. Alexander 
Mercer of Lahore^ which he is said to have stopped lately. He is 
Tinder the impression that his wife is dead, and that this fact is 
being kept concealed from him by Mr. and Mr@. Mercer. On the 
2Srd of March 19^2., he wrote a threateuiug letter to Mr. Mereer, 
and this letter was, seat by the latter to M ajor Ferrar^ Lietriet 
Magistrate of Lahore, with a covenng letter dated the 26th 
March 192.8-̂  complainiiig o f the behaviour o f Mr. Donglas 
Donald towards him and his wife, expressing apprehension of 
violence from him and asking for protection. The matter was at 
once placed in the hands o f Lien ten ant Colonel Greggs on ̂ Senior 
SuperiTitendent of Police^ Lahore^ whoj after taking* necessary 
steps, the details of which, need not be given, took action under 
section 13 of the Lunacy Act^ iV  of I9I2 , and  ̂ believing 
Mr. Toiiglas Donald to be a dang^erous person by reasson of 
lunacy, produced bim before Ma.Jor Perrar^ the Bistrict M agis
trate of Lahore. The District Magistrate on the SOtli March 
1922 proceeded to deal with the matter under section 14 o f  the 
Lunacy Act, IV  of 1912. He examined Mr. Douglas Donald 
and,, beiog o f opinion that there ̂  were grounds for proceeding 
further, caused him to be exa.mined by Major Coxi fc'uperin" 
tendent of the Lunatic Asylum, Lahore. .Being satisfied that Mr„ 
Douglas Donald, was a dangerous lunatic and a pro'per person to 
tie detained he obtained a certificate from M ajor Cox^ and was 
prepared to make an order for the admission for M r. Douglas 
Donald in the Lunatic Asylum, when Mr. William Henry 
Donald, the br&ther of the alleged lunatic^ entered into a bond 
aaderlaking that the lunatic shall be properly taken eara of, and’ 
siaJi be prevented from doing injury to himself or to others. 
T h e , Magistratsy instead of making a reception orderj made ovei’ 
Mr. Douglas Donald to tbe care o f his brother. Three medical 
eertificates. testifying' to the lunacy o f Mr, Douglas Donald have 
been placed oa the record ; (1) one dated the 30th March 1923^ 
given by M'aior 'Cos,: (2) another certificate by. the same,medical 
gentienaan dated-the 31st March 19SS, and (3) a eertifioate 
dated the 31st March 19£2, by Lieutenant Colonel S, M» David- 
son* Civil Surgeon^ Lahore.

Against the order of the District Magistrate, dated, , .the SOth. 
March 1932, the present petition has been presented. On the pet£»'

: tion being called on for hearing Mr., Jai Lal^,,the-,l,earBed G.oyefn*';, 
iKenfe Advoeafcej appearing' on behaI£\of .tbe  ̂ .Gs:ow%. 'raised a .' 
preliaxinary objection to the hearing of .the petition on .tbe ,ground: 
that the proee.eding taken ^by ...tbcj learned District ' Magistmt® ■

. was not a Judieia,! proceeding, and tbait the border,,passed 'being ' o f  ", 
a purely executive character'■: an''applieatioiivfor its;'revision. 
fee .entertained by the High. Court.'



TQIi. l Y , L4.H0RE SE dlE S.

The A ct is divided, into four pai'ta. Part I  deals witl:
“  FreUminar^ matitrg'\ Part 1! deals with Recepihn, Care 
and Treatment o f  innaiics,^^ Chapter I I  in fcbis part deals 
witii Heteption o f  Lmiaiics^ and Chapter H I provides for 
the “  Car& and Treatments Part I I I  provifles for ^'JtuUeial 
In^uidiiovb as 1,o hi.aacj//  ̂ CLapter IV  In this part lays Sown 

Rules fo r  ihe condiiet iif pfoeeedini^s in lunacy hi Presuhnef 
iomns/^ Under this chapter is laid down the procedure relating’ 
to the iniqiii&iiinn^’ a n d f w / e s  for the exercise of Jiulieial 
powers over person and estates o£ liinstics ” , '̂ ‘management and 
admimstration of stiah estates, etc., e t c . C h a p t e r  V lays down 
th e ‘''proeeediBgs in lunacj outside Presidency towna/^ Part I V  
deals with certain misceilaneous matters.

From the above sum m aij of I he provisions o f the Act; it 
appears that the legislature intended to, malse a clear distinction 
between the proceedings which are o f  a judicial character, a,nd 
those of a pttrelj executive nature, ; The order passed by ihe 
District Magistrate in this case  ̂ therefore, frim u fa&ie, does not 
appear to be of a Judicial character. It  is, thereforej doubtful 
whether the High Court can interfere with it in the exercise o f  
its revisional powers. Mr. O^Conaor has vehemently contended 
that where there is a wrong- there ought to be n remedy for it, 
aad that this High C ourt/ being’ the highest Court in this 
Province, mnst be possessed of some authority to remedy the 
«ron g  done to his clients. He has relied on the provisions o f 
section 151 o f the Civil Procedure Code and has contended that 
Buder tliis section .the High Coiirfc has full powers to entertain. ■ 
this petition for revision.' It is elear  ̂ however, ; that, this , section, 
does not empower the H igh CoOTfc to deal with an order passed 

J-jj a„ Magistrate,
. The. learned Counsel lias, in the alternative/ contended that 

the H igh , Court can deal with this matter , on,- its, original side  ̂'
. and can .institute a jiwlicial inquisitioii as to the alleged lunacy of 
the petitionefj Douglas Donaldj under section 13 o f the Lettera 
Patent. . The said section provides as fo llow s:—

, And we do further ordain that;the. High , Coarfc of Jndi- 
eatxire at :Iiahore shall have, the like power, and 

 ̂ authority with respect to, the persons and estates- o f 
,Infants^ 'idiots and lunatics, within the Provinces o f 

„ tl1e.Pan3ab.and Delhi;as that which was vested in the 
Chief Court t>£ : the Panjab ifflmediately before the 
publieation o f these presents'/^ ' '

The learned Counsel, however,, has ' failed, to show th a t, t te  
. Chief Court of the Ponjab used to .exercise original jarisdietion -' in , 
matters of lunacy. In  . a n y ' ca&e -it cannot be epnceifed that the 

, CMei .Court oould have';exercised ox,tHs High. , ’Oonrfe. can ;exerci8& 
,,,sucia i^ower ■and ;’atith&Fity' in 'disregard,;,.of',,'tbe provisioii.s of,.,th#
.' .liimaey A.ct,'Sect'iori '13 ,,of :, the. , P a t e n t ' ,  r to the
v4 ^%babad, ,':Higb,Gourt',lays:'dowa.alaiQS^ the
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Jeei, biit it was held \i\In the matter o f  the Petition o f  Jaundha 
Katif V, The Cov,fi o f Wards (Ijj  that the High Court liad. aofĉ  
-•aiider section 12 of the Charter  ̂ any original Jurisdiction in respect o l  
the persons and estates of lunatieSj who are natives of India. The 
learaed Judges of tte  Division Bench, who decided the case  ̂ re
frained from expressing any rpinion respecting their jurisdietiorj over 
persons and estates of lunatics -who were Eiuxtpean British subiects 
The section, as it standsj however^ does not profess to make any 
distinction in this respect between the eases o f persons who are 
native*? of Jndia  ̂ and those who may be European British subjects.
It ,vas laid down in that ease that under Act X X X V  of 1S5S the 
principal Civil Conrfc in the district had jurisdicfcion to deal with 
such matters. Under the present Act only tli3 Hig*h Court in the 
Presidency towns are empowered to exercise original Jurisdiction, 
in matter of lunacy (see Chapter IV  of the Act), and proceedings 
in Innacy out  side Presidency town^ under Chapter V  of the Act are 
p'cvided to be taken in District ( 'ourts. Section 83 of the Act 
gives a right of appê al to a High Court from an order made by 
District Com ts under Chapter III. Clause (2) of section 65 pro
vides that—  ' ; ' ' '

“  Upon the completion of the inqnisitiorsj the Court shall 
determine whether the alleged lunatic is of unsound 
tnind and incapable of managing- himself and his affairs  ̂
or may come to a special finding that such alleged 
lunatic is of unsound mind so as to be incapable of 
managing- his affairs, but that he is capable o f manag
ing himself and is not dangerouB to himself or to. 
others/^

This is exactly ■what the petitioners want this Ooart to hoH< 
Mr. William Henry Donald may- present this application to tha 
Dietfict Judge T?ithin whose jnrisdietion Mr. Douglas Donald, 
the alleged lunatic ,̂ resides and 2sk him to bold a Judicial inquisi
tion under Chapter V, Hê  can then apply for (he discharge of 
the lunat-io under section which provides that—•,

I f  any lunatic detained in an asylum on a reception order 
made ander, Actions 7j lOj, 14̂  15 or 17 is subsequently 
found . on an imquieition under Chapter IV  or Chapter 
T  not to be of unsound mind and incapable of m « a -  
ging himself and his affairs, the person in charge of 
the asylum shall forthwith, on the production o f a 
eei'tiSed copy of such finding-j discharge the alleged: 
lunatic from the asylum/^

I tafe» it that the sa,me rale will apply to a case ,where a' 
luaatie is placed in charge of a friend or a relative tinder . the pro- 
Yisions of seetioii IIj of the Act, The proper comrse to -adopt iij 
this „ oase is :to return the petition' of Mr. O'^ConEor £0 §hat̂  he m aj 

it. to.the ,pM p« Court, The other alternative,; which . sug- 
.gests itself .to me is that I  sjhould refer this. case, to a krgep ’' BemA 
for decision:: as the questions raised ar©'of great amportaO€e:aad'.'thei®''.

'',. di'S.     ■
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decision may have a far reaching’ effect on the praefcice o f this Coort. 
Having regard to the fact that there appears to be b o  decided 
case on this point, I  adopt the latter course aod direct that t he 
papers belaid before the learned Chief Justice with a view that a 
Bench be constittited to hear tiie case.

O’CONNOE, for Petitioner.
Jai XtALj GoYeriiDient Advocates for B.espondent,

Tlie- order of the Division Bench was deliyered by—
HaRKisojf J .—After hearicg Mr. O’Coniior for the 

petitioner and Bai Bahadur Jai Ijal, G-oyernmeiit Advo
cate, for the Crown, I eiitirely agree withtlie yiew taken 
by  my learned, brother in bis order o f, reference ■ The 
Act, as pointed out in that order  ̂ deals specifically and 
under separate headings with the two branches o£ pio- 
ceedingSj executive asd judicial. Any person consider
ing himself aggrieved by an executive order passed by 
the District, Magistrate may apply under. III for a 
regular inquisitioD oojidueted by a judicial officer. The 
result of such inquisition is, eonclusiTe and .overrides 
and overrules any order which may have been passed 
summarily by the executive -authority. This being so 
it is useless to contend, as has ,been done, that no remedy 
is provided against an incorrect or improper executive  ̂
ordets and the ,position.is liiade even clearer h j  section 
2 of the Act, which expressly provides that nothing in 
Part II, i. e , that portion which deab with executive 
orders, iShall he deemed to affect the powers of the High 
:Oouirt under Part III. Had the High Court any power 
o f ,revision\of t h e /Orders' passed under Part II  this 
section would ■ be wholly, meaningless, and superfluous, ■ 
M r; O’Connor ,has relied on, the' analogy- of th e, English- 

.Law on, the subject and h,as. ref erred us to ' ,Halsbury’s; 
Laws' - of - ,;;England, ,;;Yo]um© ■ X IX  ' (passim); ■'' Tn :the' 
,English: Act on whiali the Indian is“ based,, the Qxecutive , 
authority is described as the judicial authority, '-an- even 
jdaore unfortunate .title than that of Pistriot Magistrate,: 
for designating an exeoufcive officer, ihis:  ̂Judicial 
authority * is a justice of the peace a?id it is his duty to 
,'exerpise- ,'powera .'similar' those,' 'entrusted:.'in'this'.. 
;e’<)untry to the ,:I)i8trict''''Magistr machinery for
■ a:'ijddioial' „ i.nqmsitiou':;,:'iS''' .■ 'p'royided.;'"in.-exactly the sarrre 
way as in tJie Indian Act and i)roYision is made far 
quashing a finding on an inquisition just as an appeal

1MB

D ohaeu . 

T he Ceowh.



6 INDIAN LAW BBBOETS; [ TOL. IV.

i m

‘DoyiJJUD

T m  € m m h

to tlie Higli Court is allowed from an order passed by 
a District Jndge m Indiaj bntas in Indiaj so in England, 
no provision is made for any sort of appeal or revision to 
the High Court from an executive or summary order. 
Beyond sliowing iherefoie tkat the executive aiitlioiity 
is as unsuitably described in England as in India tlie 
EEglisIi Act assists the petitioner not at alL

It miglit appear at first siglit tliat all acts of a 
Bistrict Magistrate as siieli must be open to tlie revision 
of the Higli Courts and that, when ifc is desired to ex
clude such jurisdiction, the officer in question would be 
described as Collector ”  or as Deputy Commissioner” 
in a non'regulation province. This, however, is not the 
general practice as is shown by the Police Act, the Arms 
Act, Explosives Act and many others, and the position 
with regard to the Police Act is explained in Us&sh 
Chandra v. Emperor (1). Under this Act also the 
orders passed by the District Magistrate under Part II  
are purely executive and cannot form the subject matter 
of a revision application to this Court.

The petition is therefore dismissed and the petit
ioner is directed to seels his remedy, if he wishes to do 
so, by application to the District Judge under Part III.

A. H. C.

Peiition dismissed*

(!) (1906) 10 Cal. W. N. 822.


