
470 IN D IA N  L A W  R E P O R T S . ' [V ol. V I

I92S

M a u n g
M a u n g

V.
- M au n g  B a  

Gyi a n d  
> ONE.

VBKOWN, J.

It is suggested that no appeal lay to the District 
Judge. The trial Court apparently purported to act 
under section 144 of the Code of Civil Procedure ; 
and, if its order was passed under that section, then 
it is clearly appealable. But the matter appears to me 
to be only of academic interest. If this application 
were admitted on the ground that the District Court 
had no jurisdiction, all that could be done would be 
to set aside the order of the learned District Judge 
and then to pass precisely a similar order in revision 
here. That being so, there seems to me to be no 
ground for entertaining this application in revision.

The application is dismissed.
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Elections Offences and hiqm nes Act [XXXIX of 1920), 5. 12—Election Conmiis- 
sioncrs' report recommending costs—■Order 0/  His Excellency Ihc Governor 
silent as to costs—Application for execntion as to costs Tvithout the order 
as to costs, effcct of— Court's power to examine rcport—Suhscgnent order 
as to costs, effect of—Analogy of a Court's judgment and decrec.

Held, that under the provisions of s. 12 of the Indian Election s Offences 
and Inquiries Act, the Court has no p ow er to exam ine the re p o rt of the E le c ­
tion Com m issioners to see th eir recom m endations as to  costs, and to issue 
execution as to costs on the ord er of His E xcellen cy  the G overn or of B u rm a  
passed on such report but w hich order is silent on the question of costs. T h e  
application for execution m ust be dism issed, if, on th e date of such application, 
n o  order as to  costs existed, notw ithstanding the fact th at a  subsequent order 
of His Excellency as to  costs is  produced at the hearin g of the app lication. 
T h ere is no analogy betw een th e  judgm ent of a Court follow ed by a  d ecree , 
and the report of the E lectio n  Com m issioners followed by an  ord er of H is 
E xcellen cy  the Governor.

Special Civil First Appeal No. 312 of 1927,



Hay for the appellant.
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D as and D o y l e , JJ.— On the 2nd July, 1927, the ^ n a  
Commissioners appointed to try the West Rangoon 
(General Urban) Constituency Election Petition 
{Maung Ba Tin v. U Maim^ Gyee)  ̂ submitted their 
report in vt̂ 'hich they assessed advocate’s fees at 
Rs. 1,000 and Rs. 120 as costs of the witnesses.

In General Department Notification No, 110  ̂
dated the 4th of July, 1927, His Excellency the 
Governor of Burma directed that the election of IT 
Maung Gyee should be set aside, but passed no 

order on the recommendation as to costs.
On the 16th of September, 1927, U Ba Tin 

applied to the Small Cause Court, Rangoon, to execute 
the order as to costs. The objection was raised that, 
as His Excellency the Governor of Burma bad 
passed no order as to costs, there was no decree 
to execute.

On the 27th of October, 1927, by General
Department Notification No. 168, His Excellency the 
Governor of Burma directed that U Maung Gyee 
sHoiild pay U Ba Tin the sum of Rs, 1,120, as costs.
This was produced on the 3rd of November, 1927/ 
before the Chief Judge of the Small Cause Court.

It is again objected that, as, at the time the 
application for execution was made, there was no 
order in existence which could be executed, the 
application must be dismissed, even if subsequently 
an executable order be made. The learned Chief 
fticige of the Small Cause Court, in disallowing this 
objection, remarked as follows

“ * * * or judgment is the whole report of
ilie Gornmissioners and the decree or formal order is the order 
Issued by the Governor. There could be no order by the
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192S Governor without the Commissioners’ report or different ftom that
U  M a^ ng report. So it comes to this that the right of the petitione^'g*
'“:Gyee recover costs is derived from the report of the Commissionei. ,
U Bl'TiN however require the production of the order of the

— - Governor on it before the petitioner can obtain execution for
DotlTjj 1‘ecovery of those costs. Now in ordinary suits where the decree

must follow the judgment the Court does not dismiss an appli­
cation for execution because it happened to be filed before the 
decree was signed, when judgment has been given, but it is kept 
in abeyance until the decree has been signed. I fail to see why 
the present application should be dismissed when the report of
the Commissioners had been published and it only required the
production of the Governor’s order on the report as to costs and 
that order has now been produced before the Court in order 
that execudon may be ordered.”

This decision of the learned Chief Judge of the 
Small Cause Court forms the subject of the present
ap p eal.

In our opinion, there is no analogy whatsoever 
between the judgment and decree of a Court and 
the report of the Election Commissioners, followed b y  
an order of His Excellency the Governor of Burma.

Order XX, rule 2, of the Code of Civil Pro­
cedure, read with the definition of a “decree” in sec­
tion 2, sub-section (2)  ̂ of the Code of Civil Procedure, 
makes it clear that the judgment is really incomplete 
without a decree, and that, for all practical purposes^, 
they are one and the same order and are to 'be 

: treated as simultaneous. Justilication may, therefore, 
Ibe found for the practice of holding an application 
in abeyance to which the learned Chief Judge of .the 
%iall Cause Court refers, since it is only reasonable 
tO ^ssunie that tb& Judge whom the application for 
execution is made has cognizance of his own judgment 
and of the defects therein.

In the present case, however, the only executable- 
order which was before the learned Chief udge of the 
Small Cause Court was the order of His Excellency
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the Governor of Burma, and this was executable 1̂ 28
only under section 12 of the Indian Elections 
Offences and Inquiries Act. There was no power 
given by law to the Small Cause Court to examine  ̂
the report on which the order was based, except for 
the purpose of satisfying itself that the order of His 
Excellency the Governor of Burma is conformable 
to the costs awarded under section 11 of the Indian 
Elections Offences and Inquiries Act.

Under these circumstances, therefore, the Small 
Cause Court was not empowered to take cognizance 
ill any way of the date on which the report had been 
signed, and was bound to confine itself strictly to the 
order of His Excellency the Governor of Burma as 
being the only instrument that justified execution 
being taken out. As this order did not exist st the 
time the application was made, the Court had no 
option but to dismiss the application.

The order of the learned Chief Judge of the Small 
Cause Court is set aside, and the application dis- 
jiiissed with costs in both Courts.


