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Before Mr. Justice Heald and Mr. Justice Maittig Bii.

MAUNG Y E AND O TH ERS 1928
V.

M. A . s. FIRM AND O T H E R S .*

Fot'hidden by lu'w” "’ legally disqualified " person, meaning of~Contract Act 
ilX of 1872), 5. 2i~ Transfer of Property Act {IV of 1SS2) s. 6 [h] (3), s. 78—
Conditions of transfer and notice of transfer imposed by Governmmt in 
mi-well grants—Disregard of such conditions by grantee and transferee, 
whether a private person can claim benefit of.

Grants of the right to win earth-oil are made by the Local Government in 
acKsrdance with rxiTies made by the Governor-General in Council and sanctioned 
by the Secretary of State for India in Council and under Executive Instructions.
Some of the conditions of such grants are that every transfer of the right shall be 
KpoTted to the Warden by the transferee, and that a grantee shall not alienate 
or transfer his rights except to a person holding a certificate of approval. Non- 
observance of these conditions renders in one case the transferee liable to a fine 
raider the rules framed under the Burma Oil-Fields Act and the grantee in the 
■€&ev case stands to lose his grant.

Meld, that such conditions do not make a mortgage of an oil-well void ah initio 
OF t&e mortgagee a “ legally disqualified ” person within the meaning of s, 6 (//)
3) of the Transfer of Property Act, or the transaction a forbidden one within 

t he meaning of s. 23 of Contract Act, simply because the mortgagee had no 
califieate of approval at the date of the mortgage and obtained it only subse- 
qpeally. The mortgagee is also not guilty of “ gross neglect ” within the meaning

• : s, 78 of the Transfer of Property Act so as to lose his priorify over a subsc"
^ e n t mortgagee, because of Ms failure to report to the Warden the mortgage 
■■wMcts bas been duly registered,

Kyaw,: Din and E. C. Base for 
Aiyangar and Maung Pu i o i  first and second 

' s-espondents.

H e a l d , J.-^The M v  A,^ Glietty firm, by its agent 
l^tcliumanan, sued the first three appellants to recover 
IRsw 22,660 with further interest on a mortgage bondj 
and joined a number of subsequent transferees of the
piorlga
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• Civil First Appeal No. 207 of 1927 against the judgment of the District
C o a rt  of Magwe in Civil Regular No, 3 of 1926.



1928 Almost every imaginable defence was raised, such
matoTye as denial of execution, want of consideration, fraud, 
AND OTHERS registration, material alteration, incapacity of
M^oTmS  ̂ mortgagee, novation and loss of priority by gross 

-—  neglect, but the District Court rejected all these 
healdj. and saying that the defendants were people

who resisted their obligations by all means, fair or 
unfair, including perjury, gave the Chetty the usual 
preliminary mortgage decree.

The executants of the mortgage deed and one of 
the subsequent mortgagees of some of the mortgaged 
properties appeal, and another subsequent mortgagee 
who was joined in the appeal as a respondent has 
applied to be allowed to join as an appellant and has 
been heard as an appellant.

The grounds of the appeal are that the mortgage 
deed was not proved according to law, that it had 
been fraudulently altered, that at the time of the 
mortgage the M. A. S. firm did not hold a “ certificate 
of approval ” and was therefore debarred from holding 
a m;ortgage over oil-wells, and that, by reason of its 
gross neglect in failing to get the mortgage recorded 
at the office of the Warden of the Oil-Fields, it had: 
lost priority in respect of its mortgage.

At the hearing in this Court the first two of these- 
grounds, which were obviously untenable, were 
abandoned and only the other two were argued.

The suggestion that the mortgage was invalid because 
the mortgagee had no “ Certificate of Approval ’  ̂
at the time when he took the mortgage is clearly 
unsustainable, A certificate of approval was in fact 
granted to the M. A. S. Chettyar firm in the name of 
its agent Kuttayan in May 1924 and since that date 
there can be no doubt of the firm's capacity to hoW 
the mortgage. There seems to be no legal basis for 
the suggestion ,that a mortgage made in favoui’ of a.
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mortgagee who did not hold a certificate of approval
at the time when the mortgage was made is void aZ? MAEKGTi.
initio. Grants of the right to win earth-oil are made
b y ' the Local Government in accordance with rules
made by the Governor-General in Council and j
sanctioned by the Secretary of State in Council, and so
far as sites (like the present sites} in the Twingon
and Beme Reserves at Yenangyaung are concerned,
under Executive Instructions issued by the Local
Government itself. Those Executive Instructions
provide a form of Grant of the right to win earth-
oil and some of the conditions of those grants are that
every transfer of the right shall be reported to the
Warden by the transferee, that the grantee shall not
alienate or transfer his rights except to such person as
shall hold a certificate of approval, and that if he is
guilty of a breach of the latter condition the Local
Government may forthwith revoke the grant and take
possession of the site. The transferee’s failure to report
transfers to the Warden is punishable with fine under
statutory rules framed under the Burma Oil-Fields
A ct It is suggested that because it is rt condition of
the grant that the grantee shall not transfer to a person
who does not hold a certificate of approval, a person
who does not hold such a certificate must be regarded
as “ a person legally disquahfied to be a transferee"
within the meaning of section 6 (^) (3) of the Transffer
of Property Act and that therefore the transfer was void
ah initio and could not be validated by the subsequent
removal of the disqualification. I kribw of no authority
which supports the contention that because a clause in a
grant prohibits a transfer to a person who does not
hold a certain certificate the person who does not
hold the certificate is “ legally disqualified to be a
transferee,and I do not think that any such meaning
was intended when the words “ legally disqualified
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1928 were used. I would therefore hold that section 6 (Ẑ )
maô ye (3) of the Transfer of Property Act has no application
aotojhsrs jg ĵ Q basis for the siigges-
M.A.S.F1RM the mortgage was void because the M. A„ S«

—  firm had no certificate at the time when it took tlie
H e a l d j . j j j o r t g a g e .  For similar reasons I would hold that

section 23 of the Contract Act has no application.
The only other point taken in appeal is that because 

the M. A. S. firm did not report the transfer to the 
Warden he was guilty of “ gross neglect ” within the
meaning of section 78 of the Transfer of Property Act
and therefore loses his priority. The mortgage bond 
in the firm’s favour was duly registered and no 
authority for the proposition that failure to report to the 
Warden ought to be regarded as “ gross neglect " has 
been cited. I have no hesitation in holding in the 
circumstances of this case that it did not amount to 
“ gross neglect ” and did not involve any forfeiture of 
priority.

These being the only points raised in the appeal ,̂ 
I would dismiss the appeal with costs, making tlie 
A. L. M. Chettyar firm jointly liable for the M. A: S. 
firm’s costs in this Court.

Maung B a, J .— I concur.

426 INDIAN LAW REPORTS. [ V o l . ¥ I


