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APPELLATE CIVIL.

Before Mr. Justicc Carr.

W28 BALTHAZAR & SONS, LTD.
T e h . 27. S’.

COMMISSIONERS FOR TH E PORT OF 
RANGOON.*

Rangoon Pori Act {Bvnna Ac/ IV  of 1905], 68, 101— Liahilily for aiiytlnng..
'pur-portingio be dove iiinlcr the Act," vu'aniugof—Claim for losa of goods— 
Noticc a n d  suit ivitliin fuxcd period whether oascntiiif.

Held, that wiiere a person claims damages from the Kangoon Port Commi.s- 
sioiiers for loss of goods, he must give ajnonth’s notice in writing and Jilc his suit 
witliin six months in accordance with the provisions of s. 101 of the Ranj^ooii 
Fort Act, The Port Coimnissioners were required under the Act to land and 
ship goods, so that an omission to do something that ougiit to be done in i;)rder 
to effect the complete performance of a duty imposed upon the public body under 
the Act amouuts to an act done or intended to be done within the meaning of 
s. lot requiring notice of action, and iixing the period of limitation for a suit.

Allan V. Chairman of the District Board of Manbhum, 5 Patna L.J. 359 ; 
Wilson V. The Mayor and Corporation of HaUfiix, (1868) 3 Exch. 114'—refcrnul to.:.

Doctor for the applicant,
Clifton iox the respondents.

C a r r , J .— The plaintiff-petitioner was the consignee 
of five cases of goods which were shipped to him at 
Rangoon. He received delivery from the respondents^ 
the Commissioners for the Port of Rangoon, of only 
four cases. He has sued for damages for the loss 
of the fifth case, As against the respondent his suit 
has been dismissed on the grottnd that the provisions 
of 'section 101 of the Rangoon Port Act, 1905, have 
not been complied It is admitted that the
notice reqiiired by that section has not been given 
and that the suit was not commenced within the 
period prescribed by it and that if the section applies 
the suit was rightly dismissed.

Civil Kevision No. 298 of 1928 of 192/’.



The contention is that the seetion does not apply, W2S
The section provides that no. suit shall be brought Balthazar
against the Commissioners for the Port “ for anything 
purporting to be done under this A c t” except after 
due notice and within six months after the accrual the port
of the right to sue. It is claimed that the loss or
destruction of goods is not emything purporting to 
be done under the A c t/’

Section 68 of the Act is relevant. It provides 
that the Commissioners “ shall by their servants land 

.and ship all goods from and in . . . .  . all
vessels coming into the port. It thus imposes a duty 
on the Commissioners and essentially the case for the 
petitioner is that they have failed to carry out their 
duty in its entirety.

In my view section 101 clearly applies in this 
case. In JVilsoii v. The Mayor and Corporation o f  
Halifax  (1), the Corporation was sued for damages 
for failure to fence a public footpath. There was a 
provision in the relevant Act that no suit should be 
brought “ for anything done or intended to be done 
under the authority of the Act ” until after one month’s 
notice. It was held that this provision applied to the 
suit In his judgment Chief Judge Baron Kelly 
said “ . , . . it is now settled by authority
that an omission to do something that ought to be 
done in order to the complete performance of a duty 
imposed upon a public body under an Act of Parliament 
. . . . . amounts to an act done or intended to
be done within the meaning of these clauses, requiring 
notice of action for the protection of public bodies 
acting in the discharge of public duties under Acts 
■of' Parliament.-

In dllan  Matltewson the ■■DMnct'̂ y
Board o f Manbhum  (2), it was held that similar
' ’’’’T i r H i e S )  3 E xch ! 1 p. 119-20,

rVoL. V I]  R A N G O O N  S E R I E S ^  m



1928 terms in the Bengal Local Self-Government Act
B althazar  also include OlTlissions.

& Sons, L td . authority to the contrary has been cited.
SIONERSFOK ^hc interpretation adopted in these cases is in my

t h e  P ort opinion the only one reasonably possible and in
o p E a n g o o n . ^  . , , , . , ,

my opmion the suit agamst the respondent was
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Carr , J. rightly dismissed.
This application is dismissed with costs.

A P P E L L A T E  CIVIL.

Before Mr. Jtisficc Hcald and Mr. Justicc Mating Ba.

^  K. S. E. MOHAMED CASSIM a n d  o t h e r s

Feb. 28, V.

JAMILA B E E  B E E .

Limiiation Act (IX of 1908), Sc//. / ,  Art. 182, cl. 5 and Explanation 1‘—
Dccree against pidginent-dcbfor alone is not decree- f>asscd agatnsi him
and his surety jointly—Apflications for c.vecutiou against judgment-dehtor
alone docs not save linniation against surety.

Held that w here a surety has signed a bond for the due satisfaction, in wlwlg- 
or in part, of a  decree passed or to be passed against a  person, the d ecree  
cannot be said to be passed jointly agam st the judgm ent-debtor and his 
Surety, so that applications for execution under ct. 5 of Art. 182 of th e  
Lim itation Act against the iudgm ent-debtor alone, w hich w o u ld  save  
limitation against the judgm ent-debtor, would not avail as against th e  
.surety if execution is sought against him  for the first tim e after three years- 
from  the date of the decree.

Naraymt, V. Titnmaya, 31 Bom. SQ- f̂oUowed,

Le the appellants.
C/uin for the respondent.

The 1st appellant and one Gani whose respresenti  ̂
atives are the rest of the appellants signed a bond- 
in an administration suit for the sum of Rs. 15,00(>

* Civil F irst Appeal No. 231 of 1927 against the order of the D istrict C o u rt 
of H anthaw addy in Civil Execu tion N o. 66  of 1926,


