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APPELLATE CGCIVIL.

Before Mr. Justice Scett-Smith and M#. Justice Ffords.

JHANDOQ MAL-JAGAN NATH (PLAINTIFFS)
o Appellants,
versus
PHUL CHAND-FATEH CHAND (DEFENDANTS)
Respondents.,

Clvil Appeal No. 1669 of 1921.

Indian Contract Act, IX of 1872, section 39—ZRepudia-
tion of a contract by one party before the time for its per-
formance arrives—Anticipatory breach—when the other party
may terminate the contract by acquiescing in such repudiation,

There was an agreement between the plaintiffs and defen-
dants for the purchase and sale of certain goods deliverable
upon their arrival from England on certain dates. DBefore
the dates in question the plaintiffs repudiated the bargain and
the defendants, after having refused to accept this repudia-
tion, finding that the attitude of the plaintiffs was unalter-
able, decided to acquiesce in it and informed the plaintiffs
accordingly, The plaintiffs then turned round and insisted
upon the delivery of the goods, and as their request was nof
eomplied with brought the present suit for damages.

Held, that in the present case there was a distinet and
unequivocal refusal by the plaintiffs to perform their contract
in its entirety, and so long as the defendants were continuing
to urge or demand compliance with the confract; it could not
be said to have been terminated; but when the defendants,
finding that the, plaintiffs’ attitude was unalterable, decided
to acquiesce in it, and communicated such acquiescence fo
the plaintiffs, the contract between the parties was put an end to
and the plaintiffs’ suit was therefore rightly dismissed.

British and Beningtons, Ld. v. N. W. Cachar Tea Co. (1),
per Lord Sumner, Bradley v, H. Newsom, Sons and Coy. (2),
per. Lord Wrenbury, Hochester v. De La Tour (3), per Loxd
Campbell, Ripley v. M’Clure (4), Frost v, Kmight (b),

(1) (1928) L. B. &. . Part I, p. 48.  (3) 2 . & B. 678,

(2/(1919) L. R, A, C. (16), pp. 61-54. (4) (1840) 4 Ex, 345 and & c 18 k. & 418

(6) (1872) L. R, 7 Ex, 111,
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Johnstone v. Malling (1), Michael v. Hart & Co. (2), and
Hart § Co. v. Michael (3), referred to. :

First appeal from the decree of Diwan Som Nath,
Senior Subordinate Judge, Delhi, dated the 30th.
Muareh 1921, dismissing the plaintiffs’ suit.

SarDpHA Ram, for Appellants.

Tek Cranp and M. L. Purr, for Respondents.

The judgment of the Court was delivered by—

I'rorpE J.—This is an appeal from a decree of
the Senior Subordinate Judge of Delhi dismissing the
plaintiffs’ suit hrought for damages for non- dehvery
of goods.

By a contract entered into in the month of Decem-
ber, 1916, the plaintiffs agreed to buy and the defen-
dants to sell 50 cases of white shirting of the office of
Messrs. R. J. Wood and Co., the OOOdb to be of the
shipments of May 1917 to October 1917 or June 1917

to November 1917. The actual terms of the contract

are not material to the question which we have to
decide, and therefore it is not necessary to refer to
them in detail. It is admitted now by both parties
that a valid and binding contract was entered into
hetween them on the date in question, and the first
question to be decided is whether that contract was put
an end to hefore the arrival of the time fixed for per-
formance, The attitude of the parties to the contract
is shown by the correspondence which passed between:
them from the 28th of April to the 10th of July. On
the 28th of April the defendants (the sellers) wrote to-
the plaintiffs (the buyers) that the goods in question
would have to be shipped in bales instead of in cases.
To this the plaintiffs replied that they refused to agree
to thlS change, and stated that if the goods were not

(1) (1886) 16 Q. B. . 460 (2) (1902)1 K. B. 482,
(3) 89L.T. 422, '
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shipped in cases they would cancel the contract. To 1924

this the defgndants re‘,phgd ’thi’.lt it was 1mpossible 0 yuaxp00 Mare

send the goods otherwise than in bales, as the British Jacas Natm

Government had prohibited the import 2f weod and o.

sin for Tndi mt of the scarcity of these [romy Gosen
for India on account of the scarcity of theso yyepy Cnawp

materials.  On the Ist of May the plaintiffs wrote two

letters, in the first of which thev stated that as thev

had not received the acceptance for the goods (meaning

the acceptance by Messrs. R. J. Wood and Co.), the

contract had been cancelled. TIn their second letter of

the same date the plaintifis referred to the defendants’

letter of the 30th of April in the following termns :—

“ We heg to say that we do not agree with your
view and we have already cancelled the goods and
confirm it again, which kindly take note once for all
and oblige. *’

To these two letters defendants replied on the
same date, ohjecting to the cancellation of the contract
and suggesting that the plaintiffs were raising futile
objections in order to evade their oblieations owing to
the fact that the price of the goods had fallen in the
market. The correspondence continued on these lines,
the plaintifis repudiating the contract on various
pretexts and the defendants refusing to accept such
repudiation. On the 19th of May the plaintifls wrote
the following letter to the defendants :—

L

“ With reference to yvour letter of date. we beg
to say that the goods in question has (sie!) already
been cancelled and we have written vou so often that it
is unnecessary to repeat it again. ”’

To this the defendants replied on the 21st of May,
refusing to admit the plaintiffs’ right’ to cancel the
contract and insisting upon their liability to take de- .
livery in accordance .with .its terms. No further
correspondence took place between the parties - until
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the 10th of July 1917 when the defendants wrote To
the plaintiffs as follows :—

“ Please note that we accept yours of the 19tk of
May 1917. >

To this letter no answer appears on the record
before us, but it is admitted by counsel on both sides
that the plaintiffs wrote a letter on the 19th of July
which reads as follows™—

“ With reference to your letter of the 10th in-
stant, we beg to say that we are quite surprised to note
the contents contained in your letter. 'We do not know
How you now cancel the goods for which kindly refer
to your letter of the 21st of May with us. So please
note that you are bound to give us goods on arrival,
and the same cannof be cancelled which note once for
all @and oblige.”’

Now it is quite clear from the correspondence, and
from the evidence on the record, that from April to
July the 19th, the plaintiffs had definitely and wnequi-
vocally refused to be bound by their contract, and had
expressed an unalterable determination not to take de-
livery of the goods in question. On the 4th of May
they had written to say that they had cancelled the -
goods, and protested against any further corres-
pondence on the subject. On the 11th they again
wrote stating that the contract was cancelled ; and
on the 19th they reiterated their repudiation, refer-
ring to their previous letters of the 4th and 11th and
pointing out that it was unnecessary to again repeat
that the contract must be regarded as cancelled. In
view of this correspondence and the evidence on the
record, T am satisfied that up to the 19th of July there
was a continuing repudiation By the plaintiffs of the
entire contract. Up to that date they had said in’
terms : “ The contract between us is at an end. Under
no circumstances will we take delivery of the goods.
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This is our unalterable determination. Nothing that 1924

you say can change our minds, and it is quite futile of 7, 100 Mawe
vou to continue to write to us protesting against our Jscsy Narm
attitude. > The defendants on the other hand had
been protesting against this repudiation of the con-
tract by the plaintiffs up to the 21st of May. To their
letter of that date there was no reply, and, having ve-
gard to the plaintiffs’ previous letters, the defendants
were entitled to regard the ignoring of this letter as a
refusal to continue a correspondence which could have
no effect upon the plaintifis’ often expressed view that
the contract was at an end. ‘A repudiation expressed
as in the present case, must be deemed subsisting until
it is withdrawn, and until withdrawn the other party
to the contract is entitled at any time before the date
for performance to say : * As it is obvious that nothing
will make you change your mind and accept delivery
of the goods when the time comes, I will now accept
your repudiation. ’ This is what the defendants
did. TFinding on the 10th of July that there was no
withdrawal by the plaintiffs of the attitude which they
had taken up, the defendants notified them on that
date that they wounld acquiesce in the cancellation of
the contract, as insisted upon by the plaintiffs’ letter
of the 19th of May.

T think it clear from the evidence that there has
been an anticipatory breach of the contract by the
plaintiffs, whith gave the defendants a right to treat
the contract as having been wrongfully terminated,
and to sue if they thought fit for damages for such
breach. The defendants did not desire to sue for
damages but were content to treat the contract as
“cancelled. ' Tt is quite clear on the ‘authorities that
¢ anticipatory breach '—that is to say, a breach of the
contract before time has arrived for performance—is
a matter of intention; and T have no doubt whatsoever

.
Prur Cuanp-
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that the defendants’ intention up to the 10th of July
was to perform their legal obligations; and I am
equally satisfied that up to that time at least the inten-
tion of the plaintiffs was not to perform theirs. MI';
Sardha Ram for the plaintiffs now says that the
reasons given by his clients for challenging the vali-
dity of the contract were purely dishonest. He says
that theyv were not sincerve in the grounds which they
put 'for\;vmﬂ for repudiating the contract. He states,
in other words, that the agreement to deliver the goods
in question in bales was a substantial compliance with
the sellers’ obligations, and that the buvers’ insistence
upon the goods being supplied in cases was merely for
the purpose of enabling them to get out of a bargain
which it was not in their interest to perform. He now
contends that although his clients persistently repu-
diated the contract on purely dishonest erounds, they
are entitled at anv time hefore the date fixed for com-
pletion to change their position. to withdraw their ve-
pudiation, and to ingist upon the contract heing per-
formed in its entivetv. He aveues, quite rightly, that
although the repudiation had the effect of an antici-
patary breach, vet the contract could not he put an end
to prior to the date fixed for completion unless and
until the sellers accepted the repudiation and clected
to treat the contract as terminated: and he contends
that the letters of the plaintiffs up to and including
the letter of the 19th of May, constituted an offer to
cancel, and that until there was an acceptance of such
offer the contract must be deemed to be subsisting.  He
further says t]mafi the reply of the defendants on 'th'e
21st of May was a refusal of the offer to terminate,
that that definitely put an end to the offer, and that
from and after the 21st of May until the 10th of July
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both parties must be deemed to be rcady and willing
to carry out their legal obligations, and that the defen-
dants’ letter of the 10th July amounted to an offer
from them to terminate the contract, which the plain-
tiffs refused by their reply of the 19th July.

There is no doubt that if, upon the facts, the
parties up to the 10th of July must be regarded as
heing ready and willing to perform their obligations,
the contract must be deemed to have been subsisting at
that date ; but I do not think it possible to take such
& view on the facts, and I am satisfied that the
plaintifis did not alter their attitude of repudiation
until some days after they had received the defendants
letter of the 10th of July definitely aceeptmo" such
repudiation.

Anticipatory breach, as Lord Sumner pointed out
in British and Beningtons Ld. v. N. W;. Cachar Teo
Co. and Others (1) is a matter of intention, and there
is, also, no doubt that the intention of one party to
hreak the contract must he acted upon by the other
party hefore the contract. can be put an end to.

The law on the subject has been very clearly stated
by Lord Wrenbury in Bradley v. H. Newsom, Sons
and Coy. (2). After dealing with the various modes in
which a contract may be determined, he says
£ Thirdly, if the one party to the contract, by words or
by conduct, expresses to the other party an intention
not to perform his obligation under the contract when

“the time arrives for its performance, the latter may
say, ‘ I take you at your word; I accept your repu-
diation of your promise, and will sue you for breach.*
This is really no addition to, but a particular appli-

(1) (1923) L. R, A, C.Past Tp. 8. (2) (1016 L R. 4. C. (16), pp. 6154
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cation of, the principle first above stated. The first
party has, in fact, made an offer.” This offer is: * I
am not going to perform the contract. I offer to end
it here and now, and to accept the consequences of
ending it, those consequences, as I know, being that
you can sue me for damages for my refusal.’ The
other may accept or may decline that offer. If he
accepts, then by consensus the contract is determined,
but with a right to damages against the party who has
refused to perform.”’

And further in the same judgment he expresses
himself as follows :—

“ In order to make clear what my view is of the
law applicable to such a case I must say something of
what is commonly called ‘anticipatory breach 2 of
contract. My Lords, the expression is, I think, un-
fortunate. In Hochster v. De lg Tour (1) the lead-
ing case upon this subject, Lord Campbell made no
use of the expression in his judgment. It is used
several times by Lord Esher in Johnstone v. Milling
(2), but not by either of "his colleagues.; The words
used are, of course, immaterial unless they lead, in
course of time, to an erroneous impression. There
can be no breach of an obligation in anticipation. Tt
is no hreach not to do an act at a time when its per-
formance is not yet contractually due. If there be a
contract to do an act at a future time, and the pro-
misor, before that time arrives, says that when the
time does arrive he will not do it, he is repudiating
his promise which binds him in the present, but is
in no default in not doing an act which is only to be:
done in the futyre, He is recalling or repudiating his

it

()2 E&B. 678 (2)16 Q. B D. 460,
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promise, and that is wrongful. His breach is a
breach of a presently binding premise, not an antici-
patory breach of an act to be done in the future. To
take Bowen L. J.’s words in Johnstone v. Milling (1),
_it is ¢ a wrongful repunciation of the contractual re-
lation into which he has entered.’ It is the third
case which T put above. The result is that the other
party to the contract has an option either to ignore the
repudiation or to avail himself of it. If he does
the latter it is still by consensus of the parties, and not
by some superior force, that the contract is deter-
mined. I camnot see that the doctrine of what is
generally called ° anticipatory breach ° lends any
support to the contemtion of the respondents in this
case. It ismno authority for the proposition that
anything other than the intention of the contracting
parties ean either tie or untie the bonds of a con-
tract.”’ ‘

In Ripley v. M’ Clure (2) it was held that if an
expression of intention to break a contract remains
unretracted when the time arrives for the other party
to perform his part of the bargain, this fact will dis-
pense with such performance; and I think it logically
follows from this, that so long as the expression of in-
tention remains unretracted the other party may at
any time prior to the date fixed for performance
acquiesce in the repudiation and by so doing terminate
the contract. The gist of these principles of English
law laid down in the authorities which I have cited,
and in a number of other cases which have been re-
ferred to at the bar, amongst which may be mentioned
Frost v. Knight (8), Johnstone v. M iling (1) and

 Michael v. Hort & Co. (4), [affirmed in the Honse of

(1) (1886) 16 Q. B 1. 460, 473, 3) (1872) L. R. 7 1l
{2) (1840) ¢ Ex 345 and S C 18 L. J.419, ((4)) ((1902)) 1K. B,]?ig}_’.l
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Lords on the facts, Hart & Co. v. Michael (1)] appears
to be embodied in section 39 of the Indian Contract
Act, which provides that when a party to a contract
has refused to perform, or disabled himself from per-
forming, his promise in its entirety, the promisee may
put an end to the contract, unless he has signified, by
words or conduct, his acquiescence in its continuance.
There is no doubt that in the present case there was a
distinct and unequivocal refusal by the plaintiffs to
nerform their contract in its entirety, and there is ng
doubt that so long as the defendants were continuing
0 urge or demand compliance with the contract it
could not be said to have been terminated; but it
veems equally clear that when the defendants, finding
that the plaintiffs’ attitude was unalterable, decided
to acquiesce in it, and communicated such acquiescence
to the plaintiffs, the contract beween the parties
was put an end to. It seems to me that it would be
absurd to hold that a party repudiating may at any
time up to the date fixed for performance withdraw
such repudiation, provided it has not been accepted;
but that the other party, who has been urging compli-
ance, may not change his mind when he sees the futi-
lity of continuing to protest, and consent to such repu-
diation. Tt is not as though the plaintiffs had made
one definite offer to put an end to the contract and that
offer had been definitely rejected. That is the position
which Mr. Sardha Ram asks us to assume existed in
the present case. No doubt if a huyer says to a seller
“ Will you agree to cancel this contract between us?”’

~and the seller replies ““ No, T insist upon its perfor-

mance > that i a definite refusal leaving the contrac-
tual rights between the parties unaffected. I have no
doubt in such a case the seller could not several

‘1N 89 LT, 422, -
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months afterwards cancel the contract by merely
writing to the buyer and saying “ I now accept the
offer to terminate which vou made and which T re-
fuced.” A communication by the seller of that kind
and under those circumstances, wonld amount to a
new offer to terminate coming from him, and would
require accentance by the other side hefore the con-
tract could Le put an end te. but in the npresent case
the huver haq not merely otfered to cancel a contract.
hut hag definitely expressed an unalterable vesolve to
refize to perform it Tt seems to me perfectly reason-
ahle that the seller. after making every =flart to indure
the buver to ckanen his mind and fndine such efforts
ta he in vain mav farn ronnd and eav ¢ Very well. as
T ene it 1s honeless trving to nersuade vou to carry out
vour obligations, T will accent vour repudiation.
Mr. Tek Chand for the defendants has raiced an
alternative defence to the action. Ha arcues that as
the sunply of the coods in cases was a material term
and as the eontract in that form he-

33

nf the contract,
eame imnossihle of performance owine to the action of
the (iovernment in prohibiting the export of cases, the
defendants were absolved from verformance. He
relies npon the second paragraph of section 56 of the
Contract Act which provides that a contract to do an
act which, after the contract is made, becomes im-
possible, or, by reason of some event which the pro-
misor could not prevent. unlawful, becomes void when
the Act becomes impossible or unlawful.  Mr. Tek
Chand’s argument is that the contract to supply the
goods in cases became impossible after the contract
was made by reason of the Government’s prohihition:
and that, therefore, the contract itself became void as
soon as this event—that is to say, the prohibition hy

1924
JEANDOO MAL-
JagaN Narm
.

Puvn CHAND-
Farpm Craxp.



1924

Jaanooo Maz-
Jiganw Narm
9.

Prun CuAND-
Faren CaaND,

SOK INDIAN LAW REPORTS. von. ¥

the Government—came into existence. He points
out that the plaintiffs themselves repeatedly declared
that delivery in cases was an essential condition of the
contract, and that unless the goods were so delivered
the plaintiffs would not accept them:. It is admitted
that at the time fixed by the contract for delivery the
Government prohibition was still in force, and that,
accordingly, at that time the contract was impossible
of performance and was voided by the teims of section
56 of the Contract Act.

In.view, however, of the conclusion which I have
arrived at upon the facts of this case, which is in
agreement with the findings of fact of the trial Court,
namely, that the parties by consent terminated the
contract on the 10th of July, 1917, I do not think it
necessary to decide Mr. Tek Chand’s second point.

Agreeing as T do with the findings of the trial
Judge, T am of opinion that this appeal should be dig-
missed with costs.

Scorr-SmiteE J.—1 concur,
4. R.
Appeal dismissed.



