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Before Mr. Justice ScottSm itli and M-r. Justice Fforde,

1924 B A H A D U E  SH A H  an d  o t h e r s  (D e fe n d a n t s )
Appellants 

Ttersus
A H M A D  SI-IAH (Plaintife’) and )

K A R A M  H U SSA IN  (Dependant) i  Kespondeiub.

Civil A p p ea l No. 7 4 2  o f 192L

Punjab Pre-emytion A ct, 1 of 1913, seciioii 22, suh-sec-- 
tio?i (4)— Plaintiff fa ilm g to deposit IjS th  of pur chase money 
as ordered—and suhsequently filing a security hand which 
C o u rt ord ered  to he p u t  on th e  record — W h e th e r  m c h  order can 
he presumed to he equivalent to an exten sio n  of t i m e — Second. 
'Appeal— Illegalihl—■Civil Procedure Code-, A ct F of 1908, 
section 99.

W liere  tlie tria l C ourt ordered tlie deposit o f Ijbth. o f  the- 
purcliase m oney b y  tlie 2nd D ecem ber 1919^ and tlie p la in ­
tiff d id  not put in a security  bon d  t i l l  the 23rd F e b ru a ry  1.9205., 
a fter rarioiis adjoiirnm e.nts o f tbe case, and tlie CJoui't ordered  
tlie bond  to be p laced on tlie record  iind di,sallowed a subse­
quent application  o.f tlie d e fen d an t tliai; tlie p la in t slrould he 
rejected  on tliis account say in g  tiiat ,suc.li an order co lild  not 
be  m ade at sucb a late  stage and decreed tbe c la im , w liic li 
decree was ujilield liy  tlie L ow er A p jie lla te  C ourt—

PI eld, tliat tlie .mere fa ct  tliat tlie tria l C ourt rece ived  and 
p laced  on tlie record the secu rity  bond on  the 23rd F ebrria i'y  
1920 did not w arrant tbe presum ption  tbat tlie fJoizrt a ltered  
its previous order or extended the tim e w it]iiii tlie m ean in g  o£ 
sub-section (4) o f section  22 o f  tbe  P u n ja b  P re -em p tion  A ct .

M u h a m m a d  I I  a y  at R a g h h a r  D ia l (1 ), followed.

M e ld y  alsOy tliat tlie provisions of tlie said sub-section 
iiia t tlie plaint sliali be rejected is a mandatory one, a,n:d tlie 
tria l Court’s oniission. to pass an order in accordance tberewitK 
iWas an illegality sucli as could not be covered by seotioii 99
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of tlie Code of Civil Procedure and tlie plaint must accordingiy 392i
lie rejected by tlae Higii Court in second appeal.

 ̂ T * 7 7 " 7?- B a h a d d e  Shahhecond appeal from, the decree oj J. Aclchson, A*-
qidre, District J-udge, Rawalpindi, dated the 1st V e- A hmad Shah* 
member 1920, affirming that o f  Klian Zaha-ud-Diii,
Subordinate Judge, 2nd Class, Rawalpindi, dated the 
3rd August 1920, decreeing the claim.

Dev R aj Sawhney, for Appellants.'
M*. S. Bhagat, for Respondents.

The judgment of the Court was delivered by—
Scott-Smith J.— Tills is an appeal by defen­

dants vendees from tlie order of the Lower Appellate 
Court decreeing plaintiff’ s claim for pre-emption of; 
the land in suit.

The only point argued before us at the hearing 
•was; whether !the:̂  ̂ '
time fixed b y  the trial Court to deposit l/5 th  of the 
probable value of the land as required under section 
22 of the Punjab Pre-emption Act, the Court should 
not forthwith have rejected the plaint. The facts in 
connection with this point are as follows ^

The suit was instituted on the 3rd of November
1919 and on the 11th of November the Court ordered 
that 1 /5th o f the purchase money should, be paid into 
Court by tl̂ e 2nd of December. On the 2nd of Decem­
ber the case was adjourned: because it was found that 
the process fee for summoning the defendants had 
not been paid. The 1 /5th of the purchase money had 
not by that date been paid, into Court and no order 
was passed extending the time. Subsequently the case 
came up on five different dates and was adjourned for 
•one cause or another without any notice being taken 
of the fact that the sum ordered had not as yet been
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1924 deposited and without any order for extension of the 
Bahawr ' Shah being passed- On the 23rd of February 1920 

■V. one witness for the plaintiff was examined and a se- 
Ahmad Sbait. curity deed was filed and attested before the Court.

The order endorsed on it is “ to be placed on the re­
cord.’ " Subsequently the vendees applied that the 
plaint should be rejected as the order for depositing 
1 /5th of the money had not been complied with. The 
Court, however, rejected this application, holding 
that such an order could not be passed at such a late 
stage..

The point was argued before the learned District 
Judge who was of opinion that he must presume that 
everything was done rightly in the trial Court and 
that therefore the Court in accepting security on the 
23rd of February 1920 had changed its previous order 
of the 11th of November 1919 and had extended the 
time.

A  different view was taken by a Division Bench 
of the Chief Court in the case of Muhammad Hay at 
y. RagJibar Dial (1) wherein it was held that the mere 
fact that a Court receives, attests and places on the 
record a security bond filed after the date fixed by the 
pourt for putting it in̂  does not by implication extend 
the time within which the security was to be furnish- 
ed, and in such a case the plaint should^be rejected 
under section 22 (4) of the Punjab Pre-emption Act.-, 
[This decision appears to us to be on all fours with 
the facts of the present case. We hold that the merev 
Tact that the trial Court received the security bond 
and placed it on the record on the 23rd of February
1920 does not warrant the presumption that the Court 
altered its previous order or extended the time ;within
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the meaning of sub-section (4) of section 22 of the
Act. BahADUE Shah

It is, liowever, contended by Mr. Bliagat that v,
the case is covered by section 99, Civil Procedure Code, Bhah.
which lays down that no decree shall be reversed or 
substantially varied on account of any error, defect 
or irregularity in any proceedings in the suit not affect­
ing the, merits of the case or the jurisdiction of the 
Court. He urges that the lower Court’s omission to 
rej ect the plaint in accordance with sub-section (4) of 
section 22 was merely an error covered by" section 99,
Civil Procedure Code. He even goes so far as to say 
that there is nothing to prevent a Court from ignor­
ing this provision of the law and, instead of rejecting 
a plaint, allowing.the suit to continue and ultimately 
granting the plaintiff a decree for pre-emption. In 
pur opinion the provision in snb-seetion (^) that the 
plaint shall be rejected is a mandatory one and the 
trial Court s omission |o pass an order in accordance 
therewith was an illegality such as cannot be covered 
by section 99, Civil Procedure Code.

Another point urged by Mr. Bhagat was that it 
could not be said that the decision of the District 
'Judge is contrary to law within the meaning of sec­
tion 100 (1) (a), Civil Procedure Code. 
point had to be decided by the District Judge, and in 
our opinion he decided it wrongly and therefore M s
d.ecision was contrary to law*

It was finally urged that there may have been 
suffidient reason for extending the time under section 
S2j sub-section (4), Pre-emption Acfr, and that the 
trial Court would perhaps have extended the timie had 
an application with this object been made to it- We 
note, however, that it was not until the fifth hearing'
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1924 after the date fixed for paying in l/5 tli of the piir-
'Pah4 3wm'SrA'’i money tliat tlie plaiiitifi' filed a security bond.:

y. During all that time he never made any application
A h m ad SiiAH, for extension of the time. In our opinion there could 

have been no snflicieiit reason for extending the time 
so frequently,:

To sum iipv We hold that there are no grounds 
for supposing that the trial Court extended the time 
or that there was any vsufficient groiind for extending 
it up to the 23rd of February 1920. The plaint ac­
cordingly should have been rejected and the suit 
should not have been decreed. We therefore accept 
the appeal and setting aside the order of the Lower 
Appellate Court reiect the plaint and we direct that 
the plaintiff should pay the defendant-appellants’ costs 
throughout,:

A . N . C . :

A ffea l accefUd^
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