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B e f o r e  M r . J u s tic e  S c o t t -S m ith  and M r . J iis tiee  F fo r d e ,

SRI RAM (P l a in t ii ’f ) Appellant,
versus ------  *

NAND KISHOEE and NAVIN CHANDRA ^vrU16. 
( D e p e n d a n t s )  E e s p o n d e n tH .

C ivil A p p e a l N o. 7 8  c f  1921.
Parda iS^asliin la d y— S u it  b y  her to se t aside h er  oian 

g i f t  in  fa v o u r  o f  h er n e p h e w — on  g ro u n d  o f  w ea h n ess o f  
in te lle c t  and u n d u e  in ftu en ce— Onus probandi.

M s t . B. D ., tlie original plaintifl; iii tliis case, sued to 
have a deed of gift made by lierself two years previously 
iir favour of tlie minor son of lier yoimg-er brotlier set aside 
OB. tKe ground o£ weakness of intellect and iindTie iiiflnence.
B y tbe g if t  sb.e disposed of a large portion of her property.
Diixiiig' tlie pendency of the stiit M s t . B. D . died and S. S..j 
the gTandson pf her deceased husband^ was substituted in 
her stead. The tria l Court fixed one issae, m z ., “'w hether 
the g ift  o f the property in. suit was made imder undue in
fluence and is revocable and placed the onus 2^r-oha7idi on 
the plaintiff. In  appeal it was urged that the on u s o f proY- 
ing that the g i f t  was made voluntarily and with a fu ll 
knowledge and appreciation of her act and all its consequen
ces was on the defendants.

H e l d , that the donor in this ease could not be called 
a parda n a sh in  in the real sense of the term. She was 
accustomed to tKiiisact businesSj she was capable of cariying’ 
out monetaxy txaiisactions and had no hesitation in  appear
ing even before comparatiye strangers. The rule relied on 
by  the plaintiff and la id  down b y  the P r iv y  Council in 
K m n a w a ti y .  D ig h i  J a i S in g h  (1), per Lord Shaw, was 
therefore not applicable to the case.

H e l d  also , that even i f  the had been, w’^rongly placed 
on the plaintiff the evidence produced by the defeiiclants 
cleai^iy proved that the donor was perfectly aware of the 
nature and consequences o f her act when she ’executed the

(]) (1921) I  L. R. 43 All. 523, 530 (P. G.).



1924 defed i n  question, iliat the act was iji n o  w a y  an iinprovi-
' dent one, and that it was a gift made on lier own initiative

S e i Ram -witlioTit any pressure being exercised by any person wliat-

Nai d̂ K ishore.  ̂  ̂ „
Ftrst appea-l from the decree of Diwan Som

Nath, Senior Subordinate Judge, Delhi, dated the
Jj.th October 1920, dismissing the suit.

D a l i p  SiNOH, N . C ,  P a n d it  a n d  B a d r i  D a s , f o r

a p p e l la n t .
T e k  C h a n d , H a r  G o p a l  a n d  M e h r  C h a n d , 

M a h a j a n , f o r  R e s p o n d e n t s .

The judgment of tlie Court was delivered by—
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Fe’OEDE J.— Tliis is an appeal from a judgment 
and decree of the Senior Subordinate Judge of Delhi 
dismissing the plaintiff’s suit whioh was brought to 
set aside a voluntary deed of gift executed by one 
Mussammat Bhagwan Devi in favour of the defen
dant Prem Nath, a minor son of her younger brothei 
Madho Earn. The deed, which was executed on the 
6th, of September 1.915, is a clear and simple docu
ment, the material parts of which are as follows

“ The liothi is owned and possessed by me, the 
executant, without the partnership of anybody else.. 
it has been up till now in my proprietary possession 
and occupation. All rights in respect of alienations 
of every description of the kothi are vested in me under 
the deed of gift, dated the 21st August 1893, which 
,was registered on the same date, and whieh was 
executed by Mai Sahib Lala Karain Das in/my , 
favour., I, while in the enjoyment of sound health 
and in possession of right intellectual powers "and 
while in the enjoyment of full sensesy and without 
coercion and compulsion on the part of anybody else, 
have of my own accord gifted and given away the pro
perty having the boundaries given above, valued at 
Es. 30,000, along with all internal and external



rights, to Prem Nath, minor son of htjld Madho Ram 
(deceased), caste Arora, now residing at Basti Jadid, Se i B am

Lahori Gate, near the city wall, my nephew, who at
.  ^  /  ,  7 X  -u NanD lilSHOEiipresent lives with me- His father was brought up by 

me and his marriage ceremony was also performed by 
me, and his wife too lives with me and renders me ser
vices as son’s wife. I am responsible for the bring- 
ing up of the said minor, looking after him, provid
ing him with food and clothing, and imparting him 
education and meeting all his other expenses.. As the 
donee is young and minor, his mother Mussammat 
Lachhmi is his natural guardian. I have taken the 
gifted property out of my proprietary possession and 
made over the same to the guardian of the donee, along 
with the previous title-deed, and thus put the said 
donee in possession of the property . How I, the donoi 
myself during my life-time and after my death, my 
grandsons and great-grandsons and their near and re
mote relatives, and also my representatives and succes
sors, have been left no claim and right in respect of the 
property gifted to the donee, nor will they have any 
in future.

' The donee as owner shall have all the rights .of 
construction and improvement, and of location and 
removal of tenants, and also in regard to alL sorts of 
alienations, such as sale, mortgage, etc., which were 
vested in me, the donor, without interference by any
body. If in future any co-partner or co-sharer or any 
other person brings forward any claim in respect of 
the gifted property against the donee, his claim shall 
be false and unfounded, by virtue of 4:his deed of gift.

'' Mussammat Lachhmi, mother of donee, minor, 
has accepted of her own accord to take over the gifted 
property for him. The contract of gift has been made 

; between the parties ; and .there is now no condition as. ̂
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1924 to its revocatioB. Hence I liave -written these few
—  words in the form of a deed of absolute gift, so that

authority and be of use in time of
Nand K is h o e e . need/’

The suit to set aside the deed was instituted on 
the 20th of October 1917 by the donor herself. In 
February 1919 tha plaintiff died, and by an order, 
dated the 22nd of July 1919, the present plaintiff, Rai 
SaJiih Lala Sri Ram Poplai, was substituted in her 
stead. This plaintiff, who is the appellant in the pre
sent appeal, is the grandson of Rai Sahib Narain Das, 
through his first wife, his second wife being Mussam- 
mat Bhagwan Devi, who acquired the property in dis
pute by gift from her husband- The grounds upon 
which the deed is impugned are that the donor at the 
time of executing the document was an ignorant and 
fardali nasliin lady, 63 years of age, “ suffering from 
weak intellect on account of facial paralysis that 
the donor in making the gift was acting under the in
fluence of Mussammat Lachhmi, the mother of the 
donee ; that the gift was the result of undue pressure 
exercised by Mussammat Lachhmi ; and that the donor 
when making it did not consider the future effect of 
this disposition of that portion of her property. It 
may be mentioned at the outset that the house in ques
tion was not the sole property of Mussammat BMg- 
wan Devi, as she owned, in addition, the house in 
which she lived, a portion of which was let and pro
duced a certain rental,,

: v; The; suit was commenced before; Mr. -Tapp; the
: former Senior Subordinate Judge o f Delhi: who fram-

■ed the issue between the parties as follows :__
Whether the gift of the property in suit was 

made under undue influence and is revoc-
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The onus o f proving the issue was placed upon the 
plaintiff. Plaintifi’s counsel objected to the onus be- gĵ j 
ing so placed and asked that it be laid on the defen- -v, 
dants. This application was refused. Counsel for Kî hoeb. 
the appellant has strongly urged that the onus was 
wrongly placed as the person bringing the suit was a 
fmrlali nasliin lady, and that when as such she comes 
into Court to set aside a deed whereby she has dispos
sessed herself of a considerable portion of her pro
perty, the onus lies upon the person claiming under 
that deed of proving in the most complete manner that 
the lady in parting ŵ ith the property did so volun- , 
tarily and with a full knowledge and appreciation of 
her act and all its consequences-

There is no doubt that when a person relies upon 
a deed of gift executed by a nashin lady, who
is such in the true meaning of the term, that party 
must prove not only that the transaction is free from 
any pressure exercised to procure the niaking of the 
gift, but also that the donor thoroughly understood the 
nature and the effect of her action. The rule has been 
repeated as recently as 1921 in a judgment of the Privy 
Council in Kcmawati v. Dighi Jai Singh (1). In 
that case the deed was executed by a pardah nashin 
lady practically without any consideration, whereby 
she parted with her entire property in favour of a 
donee who, or whose representatives, tendered to her 
the prepared document and obtained her signature to 
it within the fardali. The following observations of 
Lord Shaw, who delivered the judgment of the Board, 
appear at page 530

\ -  It is the established law of India in these cir
cumstances that the strongest and most satisfactory;

VOL. V ]  LAHORE SERIES. '^69

(I) (1921) L li, R. 43 ah. 525, 530 (R G.).



1924 proof ought to be given by the person who claims un-
SeTeam a sale or gift from them that the transaction was

a real and bond fide one, and fully understood by the 
N and K ishoee. whose property is dealt with. The cases upon 

the subject were discussed and the law as thus cited 
was repeated in Sajjad Hussain v. Ali Khan
(1) in these terms

“ When, however, the law is that the lady must 
fully understand the transaction, this is but a secondary 
way of saying that it is the obligation of the donee in 
any transaction proceeding from her to see that she 
does so understand it. The relations of parties de
mand that this duty be performed, and when Courts 
of law declare that the onus rests upon the donee of 
showing that he did so, that, of course, is founded 
upon the fundamental fact that it was his duty to do 
it. If accordingly this obligation thus arising out 
of the relations of the parties be not fulfilled, the case 
for rescission and consequent remedy is clear-” "

In the present case the circumstances are very 
different from those which obtained in that case. 
Here the donor though described as du fai^daJi lady of 
rank, did not observe pardah within the strict mean
ing of the term. The Court below has held—and 
having examined the evidence I entirely agree with 
the finding—that one cannot call her a 'pardah nashin 
in the real sense of the term. She was accustomed 
to transact business, she was capable of carrying out 
monetary transactions and it is clear, as'the learned 
Senior Subordinate JudRe has found, that she had no 
hesitation in appearing even before comparative stran
gers. But even if it be assumed that 'Mussammat 
Bhagwan: Devî : a imrdali nasMn lady' within: the >
meaning of the rule laid down by their Lordships of
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tKe Privy Council, her case has in no way suffered by

TOL^.y ]  \ LAHOEE s e r ie s . : 171 ;

reason of the onus of proof having been laid upon her- Sri Eam

The case was not decided against her upon her f^ i^ e  Kisnoaa
to discharge the onus, but was decided upon the affirma
tive proof produced by the defendants. Their evidence 
shows that this lady thoroughly understood what she 
was doing when she gifted this property to her nephew.
'Although she does not appear to have had any inde
pendent advice in the transaction, it is clear that she 
would not have acted otherwise even if she had been 
represented by an independent legal adviser. The 
deed was executed before the Sub-Registrar and was 
witnessed by two medical men, Dr. A. K. Bose,
L.M.S., a private practitioner of 'Delhi, and Major 
Corrie of the Indian Medical Service. Major Corrie 
was in England when the case was tried and was not 
able to appear as a witness, but Dr. Bose was called 
by the defendants and proved that though the lady 
was suffering from paralysis of the right side ;and 
could not articulate all her words properly, her men
tal faculties were unimpaired and she was quite cap
able of devising her property.. This witness also stat
ed that the Sub-Begistrar read over and explained the 
deed to the lady and that she acknowledged the con
tents to be true. It must be borne in mind that the 
gift was a natiiral one, J#?m<a??̂ mf̂ i Bhagwan Devi 
was strongly attached to this nephew of hers. The 
boy’s father h^d lived with Mussammat Bhagwan Devi 
for a number of years and had died in her house, and 
after his death the boy’s mother Bachhrni
and the boy lived with her as members of her family..
There is no doubt that Bhagwan Devi
was devoted to her deceased brother and to his child
ren.: iWhen the boŷ s mother died at Muttra, where 
she had gone for the performance of the janeo cere-



1924 mony of the boy, Mussammat Bhagwan Devi went
Sĵ E am herself and brought the child back to her house.,

p. She had no children of her own and there is no doubt
Nand K ishosb , she looked upon this boy as though he were her 

own son.

It has not been alleged that Mussammat Bhagwan 
Devi was left in an impecunious state as the result of 
'depriving herself of this portion of her property.-, A  
number of witnesses were called by the plaintiff, but 
except the statement of one witness that she pawned 
certain ornaments for the sum of Rs.-1/450 some 4 or 

years prior to July 1920, there is no evidence of 
any value that she was in any straitened circum- 
stances up to the time of her 'death. On the whole of 
the evidence I am in entire agreement with the Senior 
Subordinate Judge that Mussammat Bhagwan Devi 
was perfectly aware of the nature and consequences of 
her act when she executed the deed in question, that 
the act Avas in no way an improvident one, and that it 
was a gift made on her own initiative and without 
any pressure being exercised by any person whatso- 

■ ..ever.',' ■ ■
I would accordingly dismiss the appeal with 

costs.
Scott-Smith J.—I concur.
'A.N. C.

'A ffe a l  dismissed:
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