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Before M f. Justice Scott-Smith and Mr. Justice Fforde.

S R I  R A M , L iq u id a t o r , N atioj t̂ a l I   ̂ , 1924
W e a v ii^ g  & M o t o r  W o r k s ,  D e l h i ,  j  _____

x>ersus
KUR MUHAMMAD, Respondent.

Civil Appeal No. 2 5 9 9  of 1923.

Imlian Convpanies Act, Y l l  of 1913, section, 235—
'whether applicahle to en force  p a y m e n t o f  swms d u e unJ,eT 
a contract o f  ten a n cy b etw een  the C o m p a n y and th e d e fen 
d a n t •who im s a director o f  th e C om p a n y-

Tlie defendant, a director of tke Company, b.ad taken 
certain premises on lease from tlie Company. Tiie Company 
went into voluntary liquidation and th e  liquidator applied 
■under section 235 of tiie Companies Act, 1913, for recovery 
€ f arrears o f reE^ tiie lease. I t  was admittM
tiiai tlie lea^e was not entered into ])y tKe defendant by virtue 
o f Ms iK3sition as a director but precisely as a n y  oilier 
private person unconnected ■witjh. tlie Company could liave 
^one.

H e ld , tliat section 235 of tlie Indian Companies Act,
1913, is not applioabl© to tlie case of a debt due liy a direc- 
■tor to t ie  Company upon foot of an ordinary Contract wliicli 
lie lias failed to pay and tKat tiie application liad tiierefore 
Ibeen r igM ly  xBjected by the lower Gourfc.

iTi re K in g sto n  G ottom  M ill  G o, 2)y per L indley
l i/  J. and Lopes li. referred to.

Mist^Ucmeous first a f f  eat 6f̂
#aB Som Nathy Bistrict Jtidge,^  ̂ dated the 1st 
'September 1923, dismissing the application.

r; ' :puEi,; .for. Appellant,r,
■ A z i z  A h m a d  j for Respondeiit.

(1) (1898) 2 Ot. 279.



j 9 2 4 The judgment of the Court was delivered by—
— -  F f o r d e  J ..— The soie question to b e  determined in

Sb i E am a p p e a l  is whether the provisions of section 235
Nub Muham- of the Indian Companies Act, apply to the circuni- 

stances of this particular case. The respondent ad
mitted that he was a director of the company which is 
in the process of voluntary liquidation, the appellant 
being the liquidator. But it is also admitted that the 
contract of tenancy, which he entered into with the 
company in respect of the premises in question, was 
not entered into by him by virtue of his position as 
such director, but that he took these premises precisely 
as any other private person unconnected with the com
pany could have taken them. The applica,tion in res
pect of which this appeal arises was an application by 
the liquidator to recover arrears of rent due on foot of 
this contract. The Court below has held that the pro
visions of section 235 cannot be invoked for the purpose 
of enforcing payment for the arrears ol rent^ ;W  
this finding I agree. The terms of section 235 show 
that that section is intended to provide a summary 
procedure for the recovery of money or property mis
applied or retained by a director or other officer of the 
company or money or property which such officer Or 
director has become liable for by misfeaisance or breach 
of trust in relation to the company. It is not in terms 
naeant to be applied for the purpose of enforcing sums 
due under contracts between the compahy and other 
persons, whether such persons happen to be directors 
or not. The operative part o'f the section makes this 
clear. The terms of it are as follows

“ The Court may, on the applicatioii of tliê Û̂  
'dator, or of any creditor or contributory, examine into 
the conduct of the promoter, •direetor, manager, liqui- 
’dator or officer, and compel him to repay or restore the
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money or property or any part tiiereof respectively 1̂ 24 
with interest,” and so forth. SbT eam

This shows that the section may be in Y ok ed  for the 
purpose of compelling the persons enumerated in that 
section to repay or restore sums which have come into 
their hands b y  virtue of theii" position as there defined.
I find it hard to see how a debt due by a director to the 
company upon foot of an ordinary contract, and which 
he has failed to pay, can be held to be money of the 
company. A person clearly cannot be compelled to re
pay or restore money which he never received.. The 
present application is brought to compel a former 
director to pay money for the company which is alleged 
to be due on a contract, not to repay or restore money 
which has come into his hands and which he refuses 
to account for. The scope of the section seems to be 
clearly defined in the jiidgment of Lindley L. J. in 
re Kmgston Cotton MiU C ori^o. 2) (1). The nia- 
terial part of the Judgment in question is given at page 
283 and is as follo-v\̂  :—

The object of that section (namely, section 10; 
of the Companies Winding-up 'Act of 1890) is the same 
as that of section 165 of the Companies Act  ̂ 1862‘
"(which is identical with section 215 English Com
panies Act, and which again is in the same terms as 
section 235, Indian Companies Act), which it has re-- 
placed. That obj ect was to facilitate the recovery by 
the liquidator of assets of a- company improperly dealt 
with by its promoters, directors or other officers. This, 
section applies to breaches of trust and to misfeasances-. 
by sttch persons. I agree that the section does nOli 
apply to all cases in which actioiis wlH lie* by the com
pany for the recovery of damages against the personŝ  
named.. It is easy to imagine cases of breach of con-̂ ^

(1) (1896) 2 Cli. 279.
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1,924 tract, trespasses, negligences, or otlier wrongs to wMeii
' the section is inapplicable and some, such have been th^

Seî Ram Qf juciicial decision ; but I am not aware of
Kub Mukam- any authority to the effect that the section does not 

MAD. apply to the case of an officer who has conimitted a
toeach of his , duty to the company, the direct conse
quence of which has been a misapplication of its assets, 
’for which he could he made responsible by an action 
at law or in equity/^

Lopes L. J. expresses much the same view.*—
The learned Judge in the Court below held that 

misfeasance covered any misconduct by an officer of 
the company as such for which such ofFicer might have 
been sued apart from the section. In my judgment 
this is too wide. It would cover any act of negligence 
—any actionable wrong by an officer of a company 
[which did not involve any misappiication of the assets 
of the company. The object of this section of the 
Act is to enable the liquidator to recover any assets of 
the company improperly dealt with by any officer of 
the company, and must be interpreted bearing that ob- 
iject in view. It doubtless covers any breach o-f duty 
by an officer of the company in his capacity of officer 
resulting in any improper misapplication of the assets 
or property of the company.’ ’

Wo 'authority has been cited by Mr. Mukand Lai 
Puri, who appears for the liquidator, to show that 
section 235 has ever been applied in a case like the 
present., >,

J'orihe reasons given above, I am of opinion that 
the present appeal must fail and should be dismissed 
■;with costs.-

■ Scott-Smith agree.
V--: c.-
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