
terest tliat must be paid before redemption, and tiie 
case will liave to go back in order that tlie decree may 
be worked out on those terms.

Their Lordships therefore think that the appeal 
must be allowed, with costs here and below, and they 
will hiiBibĥ  advise His Majesty accordinglj.'

A . M . T .
Aj)feal allowed. 

Solicitor for appellants : E. Dalgado.

VOL. V ]  LAHORE SEEIES. 4 2 9

APPELLATE GiVIL.  '

Before Mr. Justice Martineau and Mr. Justice Mofi Sagar.

W ALI MUHAMMAD a n d  o t h e r s  ( P l a i n t i f f s )

Appellants
'versus Mm

B A R K H U E D A II/and,'dTHERs. (Defendants)
Respondents.V ■

C ivil A p p eal No. 9 9 i  of 1920 ,

Civil Procedure Code, A ct V  of 190S, Order AZ/Z 
ride 4̂  tuii Order 1 ride 8— A-ppecd—Mepres.enta,lives o f de
ceased respOiidents not hroiight upon the record within, time 
—Ahatemciit o f appecd— notwithstanding an ord,er permit- 
■.ting some of the respondents to defend the appeal on- helialf

The plaiiitifi:s sued ' 43 persons :for a declaration to ilie 
eSect tlicit were not entitled to liaYe anjr sliare in the
sliamilat of 31mtza Xjdd Hussain, and that tlie plaintiffs were 
the exehisive oTi-'iiers thereof. Tlie suit having been dismissed 
hy tlie trial Coiirt, tlie plaintiffs filed a fist appeal in tlie H igli 
Court. Some of the defen.dant-respondeii.ts died during the 
pendenoj' of tlie appeal, and no applicatio.n was made to bring 
their legal i-epresentatiyes on ; the record •^dthin the time pres- 
eribed by la-w. I t  was urged by the Tespoiidents that the, 
appeal had therefore abated. An a:pplicatioiL had been made 
by the appellants under Order I  rule 8, CiTih Procedure Code,
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'W iM  M u h a m 
m ad
•17,

EIap.k h u r d a r .

1924 to the effect tliat four of tie  respondents be permitted to de
fend the appeal on "belialf of tlie otliers, and iliis application 
had heeii accepted. Only one of tliese four respondeiifcs liad 
’died, and in liis case an application Iiad been made witliin 
time to bring' liis legal representatives on tiie record.

Held, tliat tlie order passed nnder Order I  rule 8, Civil 
Procedure Code, did not relieve tlie appellants from tlie neces
sity of impleading’ all tliose, persons ‘wlio were parties in tlie 
Court l^elow, and liad obtained a decree in tlieir favoiirj, and 
tliat if any one of tlieni died during tlie pendency of the 
appeal and no steps -vrere taken by tlie appellants to bring: 
bis legal representatives on the record witbin tlie tiiiie pres
cribed by law, tlie appeal abated in foto.

Rup Cliand v. Bunyad A li (1), followed. -
Ram Diyal v. Mohammad Raju Shah (2), distinguished.
First afpeal from the decree of Sheikh Rulmi-ud- 

Din, Senior Siihordinate Judge, Shakpur at SargO' 
dha,̂  dated the 25th Fehruary 1920, dismissijig the 
claim.

A b d u l  Q a d ir  a n d  I. C . C h o p r a , f o r  Appellants.

B a m  C h a n d , M a n c h a n d r a  a n d  J a g a n  N a t h ,  B h a n -  
DARi, for Respondents.

The judgment of the Court Avas delivered by—
M o t i  S a g a r  J . — This appeal arises out of a suit 

for a declaration that defendants Nos. 1 to 43 are not 
entitled to have any share in the shamilat of Miiuza 
Lai Hussain in the Khushab Tahsil of jihe Sargodh  ̂
Bisfcrict, and that the plaintiffs are the exclusive 
owners thereof. The suit having been disiniased the 
plaintiffs have filed a first appeal in this Court.

A p re lim in a ry  o b je c t io n  is  tak en  on  behalf of th e  
Tespondents th a t th e  a p p e a l h as  a b a ted  by reason o f  
th e death  o f  spniei o f  th e  d e fe n d a n t-re s p o n d e iits  a n d  
th e  fa i lu r e  o f  a p p e lla n ts  to  a p p ly  f o r  th e ir  le g a l  repre -

(1) Prmfed 6a page 432 (2) <t6 P: R. 1919,



seiitatiyes tO' be brought on the record within the time 1921 
prescribed by law. On behalf of the appellants it is ^Ya l i  M u h a m -  

contended that they made an application under Order mad 
I rule 8. Civil Procedure Code, that four of the res- 
poiideiits might be permitted to defend the appeal on 
behalf of the others, and that this application was ac
cepted by the learned Judge in Chambers who admitted 
the appeal.., It is pointed out that only one of these 
four respondents has died, and that an application to 
implead his legal representatives was made by the ap
pellants within the statutory period. Eeliance is 
placed on Ram Diyal v. Muhammad Rajii Shah (1) and 
it is urged that the other deceased respondents were 
not necessary parties and that there was no necessity 
in their case to make an application under Order 
X X II rule '4, Civil Procedure Code. In our opinion 
the ruling cited is clearly distingmshable and has no'
■application; to; the present /case. ; In 'that case a suit 
was brought by a certain person for himself and 
others under Order I rule 8, Civil Procedure Code.
The suit was decreed, and an appeal against that de
cision also having been dismissed, a second appeal waS' 
filed by the defendants in this Court. Buring the pen
dency of the second appeal some of the plaintiffs, on 
;whose behalf the suit had also been instituted, died 
and no/ steps were -taken by the appellants to/bring ; 
their legal: representatives on' the record within the 
statutory period.̂  The plaintiffs  ̂ who had died; had 
never applied to the Court to be made parties to the 
suit under Order I riLile 8 (2); Civil Procedure Code.!
It was held that they were not parties to the suit, and 
that there was no necessity for themi to be made respon
dents in the appeal to the Chief Court.; The facts of 
the present case are entirely different,; In this case-
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1924 the defeiiclaiit-respoiideiits, wlio liave died, were n ot
^  “ T  ■ only parties to the suit in the Court of first instanceWamMuHAM- i . 1 • XT " XMAB were also made parties to tlie appeal in tins

"y. In a recent case decided on tlie 12th of June. 1922
Babkhdedab. Qi^ii Appeal, No. 3159 of 1918)« it has been held

by a Bench of this Court tliat when certain plaintiffs, 
who have died, were parties to the suit and to the 
appeal in the Lower Appellate Court, an order passed 
under Order I rule 8, Civil Procedure Code, will not 
relieve the appellants from the necessity of iixipleading 
all those persons who were parties in the-' Courts below 
and had obtained a ’decree in their faYGiir, and the 
representatives of any of; those persons wlio Iiaddied, 
and the appeal will abate in toto if no steps have been 
taken by the appellants to bring the leo;arrepresenta- 
tives of the latter on'the record within the time pres
cribed by law. The facts of the above case are exactly 
on all fours with those of the present case, nnd v̂ e 
hold that the preliminary objection prevails and that 

;the,appeal has abated in toto. We further direct that 
the costs of the respondents shall be boî Ec '[>7 the a,p~ 
pelhints.

A .  R .

4̂'jyr-̂ a! ahated.̂
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jiidginent in Civil appeal No. 3159 of 191S, 'Rv:p 
Cliand Y. Bunydd 'Ali, by Mr. Justice Marl-ir'ieaii oikI : Mr. 
■Justice’Hfirrison, dated IStli June 1922, referred to ahove.

, V Tlie pla,iiitiffs in this case wlio were of  a shrine
known' PargaJi Hazrat Eoslian Cliaragli in Delhi sued for 
possession of certain land in Eila CMragli wliicli iiset;! to he 
'tlie site of a liotise occupied by one Battan Siiig'h and Tras 
purcLa.sed hy defendants Nos. 1 to 3 after Itis cleatli in tfe  
execution, of a decree passed ag'ainst liim. Tile Courts below 
haYe concurred in giving tHe plaintife a Hecree for poBses- 
^ o n ; finding tKem to b'e the owners of the land. I)efendaiiff 
^ f̂os. 1 to 3 iiave filed a second appeal in tMs Goiirfc. ■ , : V: ■



Several o f  tlie  p laintifl's-respondeiits d ied  a year or m ore 
a g o , and as no stex>s lia v e  "been tal^eii b y  tlie  a p p ellan ts  to 
liave  tlie ir le g a l represeiitatiTes b rou g lit  on  tlie  record  it  is 
con ten ded  on b e lia lf  o f  tlie  otlier respondents tliat tlie  app ea l 
lias abated . T o  tliis M r. M o ti Sagar on  b e lia lf  o f th e  a p p e l
lants replies t lia t  in  M a rcli 1919 li’e m ade an a p p lica tio n  th at 
fou r  o f  the respondents in ig lit  b e  alloTred, im d er  O rder 1 ru le  
S., C iTil P roced u re  C ode, to  d efen d  the app ea l on  b e h a lf o f  the 
others^ and th a t the api>lication  -wai?-granted, su b je ct  to a ll 
Just exception s, and he con ten ds th at as the  persons: w ho have 
d ie d  are, w ith  the  e x cep tion  o f  one w ho d ied  less tlia n  three 
m onths ago, n ot am on g  the fo u r  w ho w ere ap p o in ted  to defen d  
th e  appeal on b e h a lf  o f  the other resj>ondents, it  w as n ot neces
sary  to h ave th e ir  leg’al representatives im j^Ieaded, and that, 
th ere fore  the appeal does not abate. H e has c ited  I ? o m , D iy a J .  

V, M u h a m .r a o d  R a j u  S h a h  (1) and U d m i  v . I l i y a  {2") in  sup
p ort o f  this con ten tion , b u t  in  those cases som e per>oii !̂> h ad  
been  a llow ed  b y  the tr ia l C ourt to  sue on  beliaJi o f  others, 
and the persons on w hose b e h a lf  th ey  sne'd .were n o t m ad e 
parties to  the ' s iiit; so th a t ’ there was no ./necessity to irQplead 
th em  or th e ir  T epresentatives in  th e  a p p e a l; T h e present 
case , is clearly 'd .istingiiishable;, as the p la in tiffs  w h o lia v e  d ied  
w ere parties to  th e  su it s ii3  to the appeal in  the low er  a p p e l
la te  C onrt, E v e n  i f ,  as is con ten ded  b y  M r. M o t i  S a s -a r /th e  
p roced u re  p rescr ib ed  b y  O rder 1 rn ie  8 , C iv il P roced u re  C ode, 
is ap p lica b le  to  appeals b y  th e  operation  o f  section  107j; an 
©irder passed, n n d er  th at rn le  w ill  not re liev e  th e appellantf? 
'from  the n ecessity  o f  .im p lea d in g  a ll those persons vvho w ere 
p arties  in  the C ourts b e lo w  and  h ave  obta in ed  a d ecree  in  . th e ir  
fa v ou r , and th e  represe.ritatiyes'of ; an y  o f  those 'persons w h o  ■ 
h ave d ied . , *» :

T h en  it is argneH  f o r  the app ellan ts th at the respondentn  
sued in  a representative  ca p a c ity  as J t h a d i m s  o f  the sliTine, and 
th a t  th erefore  th e ir  r ig h ts  to sue have n ot su rv ived  to th e ir  
h e irs . R a J iim , S a h h s l i  v .  G h a n n a n  D m  ( 3 ) is I’e lied  u p on  in  
sn p p ort o f  th is arg'um ent- T h a t was a case in  w h ich  th e  p la in 
tiffs  sued fo r  a 'declaration  th a t certain  la n d  w as w a g f^  h e i t i ^ -  

attach ed  to a shrine and  it  w as in  their ca p a c ity  as d isc ip les
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and fo llow ers  o f  tlie sliriiie  tlia t th ey  broiig'b.t tlie siiitj w liereas 
ill t i l p r e s e n t  case^ a ltlio iig li the p la in tiffs  are J t h a d i m s  o f  tlie  
sliriiie, tliey  are not c la im in g  tlie la n d  fo r  tL.e ben efit o f  tlie  
siiriue, b u t tliey  are su in g  fo r  it  in  tlie ir ow n  r ig b t  as its  
ow ners. ~W e do n ot, th ere fore , agree w ith  M r. M o ti Sagar^s- 
arg'um ent, T lie decree lias been  g iv en  to  tk e  p la in t i fe  fo r  
tliem selves and n ot in  a representative  ca p a c ity , and as tlie  
representatives o f  tlie  deceased p la in tiffs  liave jio t  b een  in i-- 
p leaded  tlie appeal m ust abate.

T liere  is one oth er reason also fo r  holding* th a t the app ea l, 
abates, iian ie ly , that althoiigh. one o f  the p la in tiffs  In a y a t  
A l i  d ied  and his w id ow  H a ji  K h a n a m  w as im p lea d ed  in  h is- 
p la ce  w h ile  the case was p en d in g  in  the first C ou rt, H a j i  
K h an am  has not been  im p lea d ed  ae a respondent in  th is  O onrt„ 
T he fa c t  that in  the low er ap p ella te  C ourt also H a j i  K h a n a m  
was not inipl-eaded and th at the  respondents d id  n o t  ra ise  th e  ■ 
ob je c t io n  then does n o t debar them  from  ra is in g  it  now .

L asth", it is argued  fo r  the appellan ts that even  i f  the aj?- 
peal abates it w ou ld  abate on ly  in  respect o f th e  shares o f  the- 
deceased jdain tiffs . I t  has, h ow ever, been  held  b y  th is  C ou rt 
that w h e n  a deor-ee is passed in  fa v ou r  o f several p la in t i fe -  
jo in t ly , and  one of them  d ies d u riiig  the p en d en cy  o f  th e  ap-- 
peal and his representatives are n o t b rou g h t on  the record , 
the appeal abates in  its en tire ty . T h e  m ost recen t r t ilin g  on  
this p o in t is S a r d a r i  L a i  v . R a m  L a i  (1 ), in  w h ich  
V, S a r j i t  (2) and oth er rn lin g s  to the same effect h ave  been i 
fo llow ed .

W e  hold  that the api3eal has abated i n  t o t o  and vre d irect: 
that the api>ellants sh a ll p a y  the respondents ’ costs.
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