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terest that must be paid before redemption, and the
case wiil have to go back in order that the decree may
be worked out on those terms.

Their Lordships therefore think that the appeal
must he silowed, with costs here and below, and they
will humbly advise His Majesty accordingly.

A M. T

Appeal allowed.
SQelicitor for appellants: E. Dalgado.

APPELLATE GQiViL.
Before Mr. Justice Mariineau and 3Mr. Justice Aol Sagar.

WALT MUHAMMAD AxD 07HERS (PLAINTIFFS)

Appeliants
LTSS
BARKHURDAR AXD OTHERS (DEFENDA&\T,‘:)
Respondents.

Civil Apprcal No. 895 of 1920,

Civil Procedure Code, Act V. of 1908, Order XXI7
rler I rule S—Appeal—Representatives of de-
‘s not breught wpon the record within time

Al:guen': . of appeaZ——‘notwii:]z,sz‘cmfl'ing an order permit-
ting some ~f the respondents to defend the appeal on behalf

of all.

The plaintiffs sued 43 persons for a declaration to the
effect that {hey were not entitled to have any share in the
shamilat of Mawuza Lal Hussain, and that the plaintiffs were
the exclusive awners thereof. The suit having been dismissed
by the trial Court, the plaintifis filed a fist appeal in the High
Court. Some of the defendant-respondents died during the
pendency of the appeal, and no application was made to bring
their legal representatives on the record within the time pres-
eribed by law. It was urged by the respondents that the
appeal had therefore abated. ‘An application had been made
by the appellants under Order I rule 8, Civil Procedure Code,
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o the effect that four of the vespondents be permittad to de-
fend the appeal on behalf of the othevs, and {his spplication
had been accepted. Only one of these four yespondents had
died, and in his case an application had beéen madie
time to bring his legal representatives on the record.

within

Held, that the order passed under Order I vule 8, Civil
Procedure Code, did not velieve the appellants from the neces-
sity of impleading all those persons who were partiss in the
tourt below, and had obtained a decree in their favour, and
that if any one of them died during the pendencw of the
appeal and ne steps were taken by the appellants fo bring
his legal representalives on the record within the time pres-
eribed by law, the appeal abated in toto.

Rup Chand ~. Bunyad Ali (1), followed.

Ram Diyal ~. Mohammad Raju Shah (2), distinguished.

First appeal Jrom the decree of Sheikh Rukr-ud-
Din, Senior Subordinate Judge, Shakpur ai Sargo-
dha, dated the 25th February 1920, dismissing the
elaim.

Aspnur Qapir and I. €. Cropra, for Appellants.

Ram Cuanp, MaNcEANDRA and Jacan NaTH, BaAN-
pARrI, for Respondents.

The judgment of the Court was delivered by—

Motz Sacar J.—This appeal arises out of & suit
for a declaration that defendants Nos. 1 to 43 are not
entitled to have any share in the shemilat of Meouze
Lal Hussain in the Khushab Tahsil of the Sargodh#
Distriet, and that the plaintiffs are the exclusive
owners thereof. The suit having been dismissed the
plaintiffs have filed a first appeal in this Court.

“A preliminary objection is taken on behalf of the
respondents that the appeal has abated by reason of
the death of some of the defendant-respondents and
the failure of appellants to apply for their legal repre-

(1} Printed on page 432 infra. (2) 46 2. R, 1919,
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sentatives to be brought on the record within the time
prescribed by law. On behalf of the appellants it is
contended that they made an application under Order
T rule 8, Civil Procedure Code, that four of the res-
pondents might be permitted to defend the appeal on
behalf of the others, and that this application was ac-
cepted by the learned Judge in Chambers who admitted
the appeal. It is pointed out that only one of these
four respondents has died, and that an application to
implead his legal representatives was made by the ap-
pellants within the statutory period. Reliance is
placed on Ram Diyal v. Muhammad Raju Shal (1) and

it is urged that the other deceased respondents were

1ot necessary parties and that there was no necessity

in their case to make an application under Order

X X711 rule 4, Civil Procedure Code. In our opinion

the ruling cited is clearly distinguishable and has no

application to the present case. In that case a suit

was brought by a certain person for himself and 29

others under Order I rule 8, Civil Procedure Code.

The suit was decreed, and an appeal against that de-
ciston also having been dismissed, a second appeal was.
filed by the defendants in this Court. During the pen-

dency of the second appeal some of the plaintiffs, on
whose behalf the suit had also been instituted, died
and no steps were taken by the appellants to bring
their legal representatives on the record within the
statutory period. The plaintiffs, who had died: had
never applied to the Court to be made parties to the
suit under Order I rule 8 (2), Civil Procedure Code.,
It was held that they were not parties to the suit, and
that there was no necessity for them to be made respon-

dents in the appeal to the Chief Court.  The facts of
the present case are entirely different. In this case

L.

(1) 46 P. R. 1919
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the appeal has abated in z?m."o. We forth
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the defendant-respondents, who have died, were not
only parties to the suit in the Court of first Instance
but were also made parties to the appeal in this Court.
In a recent case decided on the 12th of June 1922
(see Civil Appeal No. 3159 of 1918)* it has leen held
by a Bench of this Court that when certain plaintifis,
who have died, were parties to the snit and to the
appeal in the Lower Appellate Court, an ovder passed
under Order I rule 8, Civil Procedure Ccde. will not
relieve the appellants from the necessity of itnpleading
all those persons who were parties in the Ccurts below
and had obtained a decree in their faveur, and the
represcntatives of any of those persons who had died,
and the appeal will abate in toto if no stepz have heen
taken by the appellants to bring the 1EL al representa-
tives of the Iatter on the record within the time pres-
cribed by law.  The facts of the above ¢
on all fours swith those of the present
hold that the preliminary ohiection pre

2. and we
: and that
oot that

the costs of the respondents chall be born= [ the ap-
pelants.

AR

Agreal abated.,

*The judgment in Civil appeal No. 5150 ¢f
Chand ~v. Bunyad Ali, by Mr. Justice Martin:
Justice Harrison, dated 12th June 1922, refer

1918, Rup
a and Mr.

ta above.

The plaintiffs in this case who were Ilizdims of a shrine
known as Dargah Hazrat Roshan Charagh in Dalli sued for
possession of certain land in Kila Chiragh whish used to he
the site of a house occupied by onme Rattan Singh and was
purchased by defendants Nos. 1 to 3 after his death in the
excontion of a decree passed against him. The Courts below
have concurred in giving the plaintiffs a decres f01"poi§=;e‘=-"
gion, finding them to be the owners of the land. Defendan’ts
"\TOa 1 to 3 have filed a second appeal in this Court..
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Several of the plaintiffs-respondents died a year or more
ago, and as no steps have been taken by the g ;oﬂants to
have their legal representatives brought on the reccrd it is
contended on behalf of the other respondents that ke appeal
has abated. To this Mr. DMoti Sagar on behalf of the appel-
Iants veplies that in March 1919 bhe made an application that
four of the respondents might be allowed, under Order 1 yule
3, Civil Procedure Cade, to defend the appeal cn behalf of the
others, and that the application was granted suhject to all
just exceptions, and he contends that as the persons who have

ap
iy

died are, with the exception of one who died less than three
months ago, not among the four who were appeinted o defend
the appeal on behalf of the other respondents, it was not neces-
sary to have their legal representatives 1]11pleafum and that
therefore the appeal does not abate. He hias ciled Pam Diyal
v. Mulammmad Rajw Shal (1) and Udmi v. Hira {2
port of this contention, but in those enses snias s
been allowed hy the tvial Court to sue on belal? of sthers,
and the persons on whose behalf they sued were not made
parties to the suit; so that there was no necessity to implead
them or their representatives in the appeal. The present

case is clearly distinguishable, as the plaintifis whe have died
were parties to the suit and to the appeal in the Inwer appel-
Tate Court. Tven if, as is contendad hy Mr. 3ot
nracedure preseribed Dy Orvder 1 rule 8, Civil Procedurs Code,
is applicable to appeals by {he operation of seetion 107, an
order passed under that rule will not relieve the appellants
from the necessity of impleading all those persoms who were
parties in the Courts helow and have obtained a decree in their
favour, and the representatives of any of those pierzons who

i

ioin sup-
rzons had

Samar, the

have died. a

Then it is argued for the appellants that the respondents
sued in a representative capacity as hhadims of the shrine, and
that therefore their rights to sue have not survived to their |
heirs. Rahim Balkhsh v. Channan Din (3) is relied upon in
support of this argument. That was a case in which the plain-
tiffs sued for a declaration that certain land was wagf, ?Je’m&
attached to a shrine and it was in their capacity as fhsmples

(1) 46 P. R. 1919. (2) (1920) T. L. R. 1 Lah, 5892
(3) (1920) 55 1. €. 210. i
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and followers of the shrine that they brought the suit, whereas-
in thé present case, although the plaintiffs ave Zhadims of the-
shrine, they are not claiming the land for the bemnefit of the
shrine, bhut they are suing for it in their own right as its
owners. We do not, therefore, agree with Mr. Moti Sagar’s-
arguinent, The decree has been given to the plaintiffs for
themselves and not in a representative capacity, and as the
vepresentatives of the deceased plaintiffs have mnot been im--
pleaded the appeal musi abate.

There iz one other reason also for holding that the appeal:
abates, namely, that although one of the plaintiffs Inayat
Al died and his widow Haji Khanam was impleaded in his-
place while the case was pending in the first Court, Haji
Khanam bas not been impleaded as a respondent in this Court..
The fact that in the lower appellate Court also Haj: Xhanam

as nod impleaded and that the respondents did not raise the-
objection then does not debar them from raising it now.

Lastly, it 1s argued for the appellants that even if the ap--
peal abates it would abate only in vespect of the shares of the-
deceased plaintiffs. It has, however, been held by this Court.
that when a decree is passed in favour of several plaintiffs-
jointly, and one of them dies during the pendency of the ap--
peal and his representatives are not brought on the record,
the appeal abates in ifs entirety. The most recent ruling on-
this point is Sardari Lal v. Ram Lal (1), in which Jamna
v. Sarjit (2) and other rulings to the same effect have been:
followed. ' |

‘We hold that the appeal has abated in toto and we direct:
that the appellants shall pay the respondents’ costs.

-

(1) (1019) I. L. R. 1 Lakh. 225. (2) 67 P. R. 1019



