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APPELLATE CGiVIL.

Before Mr. Justics Scott-Smith and Mr. Justice Fforda,
ARTURA (Pramnrtirr) Appellant
versus |
BUR RINGH anxp 0THERS (DEFENDANTS)
Respondents.
Civil Appeal No. 1611 of 1921,

Uil Procedure Code, Act V of 1908, sections 11, 47 and
Order XXXIV, rule T—Mortgage—Decree for redemption not
drawn up in accordance with the provisions of Order XXXIV,
rule 7T—Second suit to redeem the same mortgage—Res judi-
cata.

The plaintiff-mortgagor oblained o decree on the 18th
of January 1919 against B. S. and others, for redemption on
payment of Rs. 986 within two months. The decree went on
to say that A. should also make up the deficiency in Court-
fees. On his failure to pay the momey and the Court-fees
it was provided that the decree could not be executed. The
decree was not drawn up in the manner prescribed by Order
XXXIV, rule 7 of the Code of Civil Procedure and did not
contain any clause that if payment was not made on or be-
fore the date fizxed by the Court, the plaintiff should be de-
barred from all right to redeem or that the mortgaged pro-
perty should be sold. The plaintiff did not pay the money
within the required time, but brought a second suit for re-
demption, _ o

Held, that the second suit for redemption was not barred
by section 11 of the Code of Civil Procedure.

Ram Das v. Mehr Dad (1), distinguished.
Sita Ram v. Madho Lal (2), Dhanpat Mal v. Fhaggar
Singh (8), and Ramji v. Pandharinath (4), referred to.

Second appeal from the decree of Lt.-Col. F.C.
Nieolas, District Judge, Amritsar, dated the 20th May,

(1) 12 P. R. 1914, (3) 93 P. R. 1908 (F. B.). :
(2) (1901) L L. R. 24 AlL 44, (4) (1018) L L. R. 43 Bom. 334 (. B.).

1934

April I4.



1924
ARURSA
.
Bur Smvem

372 INDIAN LAW REPORTS. [vorL. v

1921, reversing that of Mirza Zahur-ud-Din, Munsif,

15t Class, Amritsar, dated the 25th October 1920, and
diemissing the suit.

MuramMaDp RaFi, for Appellant.
M. L. Puri, for Respondents.

The ju&gment of the Court was delivered by—

ScoTT-SMITH J.—Arura appellant sued for re-
demption of 80 kanals 4 marlas of occupancy land and
was given a decree by the trial Court on payment of
Rs. 986 payable within two months. The lower Ap-
pellate Court dismissed the suit holding that it was
barred by the rule of res judicata, plaintiff having ob-
tained a previous decree for redemption of the same
land on the 18th January 1919 which decree he failed
to execute within the time prescribed by the Court.

Plaintiff has filed a second appeal to this Court,
the facts are briefly as follows :—

~ In the previous suit for redemption the decree of
18th January 1919 provided for redemption on pay-
ment of Rs. 986 within two months from the date of
the decree. The decree went on to say that plaintiff
was to make up the Court-fees. It was provided that
on his failure to pay the money and the Court-fees
within the prescribed period the decree could not be
executed. The decree was not drawn up in the man-
ner prescribed by Order XXXIV, rule 7 of the Civil
Procedure Code, and did not contain any clause that,
if payment was not made on or before the date fixed
by the Court, the plaintiff should be debarred from all
right to redeem or that the mortgaged property should
be sold. v :
No doubt the decree of the 18th January 1919

‘should have been drawn up as prescribed in Order

XXXTV, rule 7, and if 1t had been properly drawn
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up and the decree-holder had failed to make the pay-
ment as directed the trial Court should then, upon an
application made by the defendant, have passed a final
decree in the terms of rule 8 to the effect that the plain-
tiff and all persons claiming through or under him
were debarred from all right to redeem the mortgag-
ed property. No such final decree was ever passed,
and we do not see how plaintiff can be debarred from
redeeming under rule 7 (4), when there was no clause
entailing those consequences entered in the decree,
The case of Sita Ram and others v. Madho Lal and
others (1) has been referred to. There the plaintiffs
brought a suit and obtained a decree for redemption
conditional on their paying a certain sum within a
time specified in the decree. The decree, however.
1nstead of going on to direct that in default of pay-
ment by the due date the property should be sold, di-
rected that if payment was not made within the time
fixed the judgment should be deemed to be non-exis-
tent. The plaintiffs did not pay the decretal amount
within the time fixed, but some years afterwards
brought a second suit for redemption. It was held
that the second suit was not under the circumstances
barred, either by reason of anything contained in the
Tramsfer of Property Act, or by section 13 or section
244 of the Civil Procedure Code of 1882. In Dhan-
pat Mal v. Jhaggar Singh and others (2), it was held
that it is open to a mortgagor, who has brought a suit
for redemption and obtained a decree, to bring a
second suit for redemption, and that such second suit
was not barred by reason of the decree in the first suit.
At that time there was a decision of the Bombay High
Court in which it was held that the second suit was

barred, but in Ramji v. Pandharinath and others (3).

(1) (1901) L L. R. 24 AlL 44, (2) 93 P. R. 1908 (F. B).
(8) (1918) T L, R. 43 Bow. 354 (F. B.).
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a Full Bench of that Court held by a majority that,
under such circumstances, the mortgagor could bring
a second suit for redemption and the same would not
be barred by section 11 or section 47 of the Civil Pro-
cedure Code, 1908.

The lower Appellate Court in support of its de-
cision that the present suit is barred relied upon Ram
Das and others v. Mehar Dad and others (1), but the
facts of that case are clearly distinguishable from the
present one, and we have no difficulty in holding that
the present suit is not barred by section 11 of the Civil
Procedure Code.

In the grounds of appeal to the lower Appellate
Court the defendants did not contest the amount fixed:
as payable by the trial Court, namely, Rs. 986, but in
ground No. 4 it was contended that the name of Hira
deceased was still shown in the revenue papers as a
mortgagee and therefore the impleading of his repre-
sentative in the present suit was necessary. The mort-
gage in favour of Hira has, however, been set aside
at the instance of the landlords and therefore there
was no necessity for his representatives to be made
parties to the present suit. o

We accept the appeal and setting aside the
order of the lower Appellate Court grant the plalntlft
a preliminary decree in terms of Order XXXIV, rule
7, Civil Procedure Code, for possession by redemption
of the land in suit on payment of Rs. 986 to be paid
within two months of this date. The appellant’s costs
shall be paid by the defendants-respondents in all the
Courts.

A.R.
Appeal accepied.

(1) 12 B. R. 1014,



