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APPELLATE CRIMINAL.
Bcfon; Mr. Jnsiice Heald and J//'. Jnstkc Bagiiiey^

, BAMA SIN GH  : , ' ^
Dec,m

K IN G -EM PERO R *

C ri'iiihifil P r o c c d u i  f  Cinlc o f lS9Bt, s. 1G2— S la tiin v n is  to pQlicc, hoic a n d
u'bCu inay he list'd in  c n d c n c c .

.No w i t n e s s  m a y  be a«ked w - h a t  he said t o  t h e  p > ') ! i c e  during an investi
gation u n d e r  C h a p .  X L V  ot t h e  C r i m i i i a !  P r o i . - e f l u . r e  C c i J e ,  i m r  inciy any p o l i c e  

officer b e  a s k e d  what a witness said to him during t!ie invesfTigation, nor 
may any bystander b e  questioned as to what h e  heard another person say 
to a p o l i c e  o f f i c e r  during t h e  investigation.
. P r o v i d e d  that, when . a  witness for t h e  p r o s e c n t i c m  is b e i n g  e x a m i n e d ,  

if a n ' a c c u s e d  h a s  reason to b e l i e v e  t h a t  t i i e  slalejnent w hich the w itness is  
m a k i n g  i n  C o u r t  d i i i t - r s  f r o m  t h e  s t a t e m e n t  w h i c h  h e  m a d e  t o  t h e  p o l i c e ,

■then t h e  a c c u s e d  o r  his a d v o c a t e  m a y  a s k  the ■ C ourt t o  r e f e r  to  .the r e c o r d  

a n y  s t a t e m e n t  m a d e  b y  t l i e  w i t n e s s  t o  t h e  p o l i c e  a n d  i f  i t  b e  f o u n d  t h a t  

t h e r e  i s  any variation between the tw o statem ents the defence are  entitled  
t o  a  c o p y  o f  t h e  r e c o r d  o f  t h e  s t a t e m e n t  m a d e  t o  t h e  p o l i c e .  T h a t  c o p y  

m u s t  t h e n  b e  p r o v e d ,  a r i d  t h e  w i t n e s s  r r j a y  b e  c r o s s - e x a m i n e d  o n  t h a t  s t a t e 

m e n t  under s. 143 oi the Evidence A ct and his attention m u s t  b e  d r a w n  to  
the particu lar points in w hich h i s  statem ent in C ourt differs from  th e  reco rd  
o f h i s  s t a t e u i e n t  t o  t h e  p o l i c e .

McDonnell ioT the appellant

Assistant Government Advocate for the Grown.-

B aguley, J.— The appellant Bana Singh has been 
cdEvictecl by: the Sessions Jndge Pe^ii, of ihe murder 
of Jana Singh and has been sentLn̂ <>.d to death; under 
section 302, Indian: Penal Code,,

The facts of the case according to the Crown are 
that the; deceased, the accused and a third man, Kir 
Singh, were drinking together. They became noisy 
and possibly quarrelsome while they were at the 
teashop where they were drinking and were turned out^

■ *  C rim inal Appeal No. 1535 of 1927 from  the o rd er of the Sessions Jiid^e
©f P eg it in Sessions No, 64 of 1927.



They came back to Jana Singh’s house. Kir Singh 
■Ba s a  S in g h  who lived with Jana Singh lay down to sleep off the 

K in g - effects of the liquor and Bana Singh went to his own 
-Em peror. nearby. Shortly afterwards Bana Singh came

ib a g u le y , j . called Jana Singh and they went out together.
A little while after this Kisnaw, Jana Singh's wife, 
heard a cry from her husband that he had been cut 
by Bana. Not long afterwards Jana Singh’s dead 
body with seven incised wounds upon it was found 
in the direction from which the call was heard. 
One of the wounds was necessarily fa ta l; another 
was sufficient to cause death in the ordinary course 
of nature and two others were grievous.

The case has been tried, I regret to say, with 
a complete disregard of the provisions of section 162, 
Criminal Procedure Code, with the result that evidence 
is on the record which ought not to be and evidence 
which ought to be on the record is not there. In  
consequence the case will have to be sent back to 
the Trying Court for the evidence which appears to 
be available to be properly brought on the record. 
As the application of section 162, Criminal Procedure 
Code, does not appear to be understood either by 
the Trying Court or by the Committing Court, it 
would be best to begin by explaining the real effect 
of the section in its present form so far as the 
Trying Court is concerned.

The first paragraph provides that no statement 
made to the Police in the course of an investigation 
shall be admissib^ at the trial of an offence under 
investigation at the time the statement was recorded. 
In  consequence no witness may be asked what he said 
to the Police during the investigation, nor may any 
‘police officer be asked what a witness said to him 
during the investigation, nor may any bystander be 
'questioned as to what he heard another person say to a

'.l38 INDIAN LAW REPO RTS. [Vol. V I



police officer during the investigation. If the first 
.paragraph of section 162 stood by itself, that would be 
its effect , . , Kisg-, ,,

The second paragraph of the section however' '
'loosens the rigidity of the first paragraph to a certain - 
extent/ In consequence of this paragraphj when a 
witness for the prosecution is being examined, if an

■ accused has reason to believe that the statement which 
the witness is making in Court differs from the state- 
.nieat which he made to the police, then the accused 
OF his advocate may ask the Court to refer to the 
record of any statement made by the witness to the 
police and, if it be found that there is any variation 
Between the two statements, tiie defence are entitled 
to a copy of the record of the statement made to the 
police. That copy must then be proved, and the 
witness may be cross-examined on that statement 
im d er. section 145 of the Evidence Act and his 
attention must be drawn to the particular points in 
which his statement in Court differs from the record 
of his statement to the police.

The third paragraph of section 162 is not of 
Importance in connection with the present case.

H w e ; now refer to the ; record of the Sessions 
C oart in this ; ease we ; find ■ that Kisnaw (P.W . 5) 
was questioned with regard to what she said to the 
-,:|>olice when ; tbey ' examined her, ,Tlie: Sessions Court 
;|ias not got; a; copy of h.er ; statement to; the : police 
proved and filed as an exhibit as it should have 
■beeii. On reference to the committal record a copy 
of j ie r  statement to the police is found as an exhibit 
but it was not proved. Instead of that the Sub- 
Inspector of Police who recorded it was asked 
questions as to what Kisnaw said to him. This is not 
proving a statement as directed in section 162 ; and the 
j^rovlsions of that section must hQ strictly iollovnQd.
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1927 Then we have Kir Singh, a witness who was
bana Singh examined in the Committing Court but whose presence 

K in g -  conld not be secured in the Sessions Gourt. The 
isagERoR. Qf his evidence in the Committing Court was

b a g u l e y , j. brought on the record of the Sessions Court under 
section 33 of the Evidence Act, He was questioned 
in the Committing Court as to what statement he 
made to the police, and wdiat purports to be a copy 
of the statement to the pohce was filed in the record 
of the Committing Court. It again was not proved 
either in the Committing Court or in tlie Sessions 
Court and therefore cannot be regarded strictly as 
evidence either in the Committing Court or in the 
Sessions Court.

Ala Datta (P.W . 7) in the Sessions Court w'as 
asked questions in cross-examination as regards his 
statement made an the Committing Court, and also 
with regard to his statement made to the police. 
Nowhere in either file can I find any copy of his 
statement made to the police and therefore questions 
addressed to him with regard to such statement were 
absolutely inadmissible. If it was desired to cross- 
examine him on his statement in the Committing 
Court that statement should have been brought on 
to the record of the Sessions Court under section 288,: 
Criminal Procedure Code.

. , .Habib Khan, Nadir Khan, Amir Khan and JoM  
Singh were all questioned with regard to statements 
made in the Committing Court and the remarks 

V w Ih a v e  made; with regard to Ala Datta and the
■ questions addressed to him with regard to his state

ment in the Committing Court apply equally to these■ 
witnesses.'

Shwe Tha (P.W . 12) was asked one question abplit 
his statement in the Committing Com't, but as f e  
repeated in the Trial Court the evidence which cam
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be, fouiid in his deposition in tlie Committing Courtj 1̂ 27
there was no necessit}^ to bring iits statement ■ in the 
^Committing Court on the record .of , the Sessions 
■€ourt. . ,1' , , » , , , , :

Sub-Inspector o f ' Police Maiing Mating: (P. W.;, I S ) , BiGOKif 
 ̂was cress-examined witli regard, to. statemenis 1:0 ,ade . 
to iiim^by Kir Singh and by Kisriam-. This cross- 
exanii.natio!i oiij^ht not to have been allowed.. It was 
completely barred by the first paragragli of section.
162, Crhiiinal Procedure Code, a.od . was not made 
admissible by tlie provisions of the second parai^raph.

Lastly, to conipiete my criticisni of an nnsatis- 
factory trial, in the Coinmitting, Court two defence 
witnesses were examined. Botii were waived in. the 
Conrt .of Session. From the .cornniittal record, it 

.'•would appear tliat o n e . of these Vv’itnesses, ..Gudir..
Singh (D.W . 2), was in a position .to throw light , on 
the case under investigation. I do not unde,rsiand 
:whv t.he prosecution failed .to call Iiim in the Court 
•of Session, and the Conrt should most certainly have 
called him .ot its own motion as a w'itness .in a positio.ii 
to give evidence with regard to the case nnder investi- 
gation.
. ... The ..case .will, have ..to. go back to . the  ̂ Trying 
Goiirt for such errors to be .put straiglit as can be  
piit straight; in the iirsl place to regularise (he cross- 
.examination:; of;.the. prosecoti(ni witnesses..with wegard 
to  their statements made to the police. Ala Datia’s 
.statement to .the .police'will bave' to be. proved^ and'

. the; .Sub-Inspector ..of Police Maiing .Maung. .will.. |]a\̂ e-.
.'to' be called tov pro.ve the statements .reco.rded by  the 
. Police which are...to. be. .found in 'Exhibits. B  and C 

of the Comniittal Court. Tliese two copies will have 
to be ^  the Court of Session. This
will have to be done in the presence oi the accused,
.and the witnesses Kisnaw and Kir Singh (if the
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1927 latter’s presence can be secured) should be in attendance- 
b &haSikgh in order that they may be further cross-examined on 

these statements should the defence advocate think 
SaiPEROK. Gudir Singh should be called by the Court and.

mGULEYj. should be examined by the Court, and the defence 
should be allowed to cross-examine him if it thinks- 
fit. The statements in the Committal Court of the 
witnesses I have mentioned as having been cross- 
examined on their statements in the Committing Court 
should also be brought on the record of the Sessions 
Court in order to make it complete. When this lias 
been done the file should be returned to this C ourt

1928 

Feb. 6.

J.C.*
1927

Dec, 16.

H e a l d , J . — I c o n c u r ,

[The appeal came for final decision before Cunliffe 
and Das, ]]., who upheld the conviction and sentence,]

 ̂P R IV Y  COUNCIL,

BH O G ILA L' B H IK A C H an D  a n d  o t h e r s  (PImntiffsl
■

ROYAL INSURANCE CO., LTD.
(On A ppeal from  th e  H igh  C ourt at Rangoon.)

Indian Evidence Act [I of 1872), -ss. 153, 155, 157-—Evidc.ncc as to veradiy-—■ 
Refreshing memory— Rcfcrcitcc io iiuidiirissihle docuincrii—New case on facts.'- 
after evidence closed—Abscncc of cross-cxainiuatiou— Bribery of ivitiicss—  
Insiii-iiiicc oj- diamovils during h ansii by rcgislered posi.

In a auit fay the appellants claiming Rs. 1.76,000 the declared' value ■ of a  
parcel of diaiiionds insui-ed b}-the respondent company against tlieft, robbery 
or los.s during transit by registered post, together with interest ;

Held, on the evidence (reversing the decree of the Appellate Court and 
restoring that of the Trial Judge) that the appellants had proved the loss under 
the policies, the respondents having failed to discharge the onus of establishing, 
the fraudulent conspiracy which they alleged ; and that tlie appellants were 
eiitilled to the decree prayed.

A Court should not base its jtidgmeril on, nor even entertain a view of, the 
facts suggested only after the evidence is closed, and consequently not put to : 
the witnesses in ci'oss-examination.

P r e s e n t  V is c o u n t  H.*iLDANE, L o r d  A tk in s o n , L o r d  B la n e s b u r g h ^  
L o r d  D a r l in g  and L o r d 'W a r r in g t o n  OF C l y f f e


