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APPELLATE CRIMINAL.

Before Mr. Tustive Heald and Mr. Justice Baguiey,

BANA SINGH

@y
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KING-EMPEROR.*

Crineinal Procodure Cade wlod 1 or 1808 s WE=Slafemenin fy folice, bow aud
when amar boonsed Tuoovideaee,

No witne:s muy e azhed what be sald o the potice during an investi-
gation under Chup. XLV of the Criminal Procedure Code, nor may any police
officer be asked what a wilness said to hio during the investigation, nor
may any bvstander be guestinued as to what he heard another person say
fo a police officer during the investigation.

Provided that, when o wimess for the prosecution is being cxamined,
il an‘accused has reason 1o believe that the siatement which the witness is
making in Court ditiers from the sfafement which he made to the police,
then the accused or his advocare may ask the  Court w refer to the record
of any statement made by the witness {o ke police and if it be found that
there 18 anyv varation belween the twn statements the defence are entitled
tn a copy of the record of the statement made o the police.  That copy
must then be proved, and the witness may Yo cross-examined an that state-
ment nnder 6. 43 of the Esidence Act and his attention muvst be drawn to
the particular points in which his statement in Court differs from the record
of his statement to the police,

McDonnell for the appellant.

Assistant Government Advocate for the Crown.

BaguLEy, J.—The appellant Bana Singh has been
convicted by the Sessions Judge, Pegu, of the murder
of Jana Singh and has been sentenced to death under
section 302, Indian Penal Code. '
~ The facts of the case according to the Crown are
that the deceased, the accused and a third man, Kir
Singh, were drinking together. They became noisy
and possibly quarrelsome while they were at the
teashop where they were drinking and were turned out.

* Criminal Appeal No. 1535 of 1927 from the order. of the Sessions Judge
of Pegn-in Sessions Trial No, 64 of 1927.
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They came back to Jana Singh’s house. Kir Singh
who lived with Jana Singh lay down to sleep off the
effects of the liquor and Bana Singh went {o his own
house nearby. Shortly afterwards Bana Singh came
and called Jana Singh and they went out together.
A little while after this Kisnaw, Jana Singh's wife,
heard a cry from her husband that he had been cut
by Bana. Not long afterwards Jana Singh's dead
body with seven incised wounds upon it was found
in the direction from which the call was heard.
One of the wounds was necessarily fatal; another
was sufficient to cause death in the ordinary course
of nature and two others were grievous.

The case has been tried, I regret to say, with
a complete disregard of the provisions of section 162,
Criminal Procedure Code, with the result that evidence

-is on the record which ought not to be and evidence

which ought to be on the record is not there. In
consequence the case will have fo be sent back to
the Trying Court for the evidence which appears to
be available to be properly brought on the record.
As the application of section 162, Criminal Procedure
Code, does not appear to be understood either by
the Trying Court or by the Committing Court, it
would be best to begin by explaining the real effect
of the section in its present form so far as the
Trying Court is concerned.

The first paragraph provides that no statement
made to the Police in the course of an investigation
shall be admissible at the trial of an offence under
investigation at the time the statement was recorded.
In consequence no witness may be asked what he said
to the Police during the investigation, nor may any
police officer be asked what a witness said to him
during the investigation, nor may any bystander be
questioned as to what he heard another person say to a



“VoL. VI] RANGOON SERIES.

police officer during the investigation. If the first
paragraph of section 162 stood by itself, that would be
its effect.

The second paragraph of the section however
foosens the rigidity of the first paragraph to a certain
extent. In consequence of this paragraph, when a
witness for the prosecution 1s being examined, if an
accused has reason to believe that the statement which
the witness 1s making in Court differs from the state-
ment which he made to the police, then the accused
or his advocate may ask the Court to refer to the
record of any statement made by the witness to the
police and, if it be found that there is any variation
between the two statements, the defence are entitled
to a copy of the record of the statement made to the
police. That copy must then be proved, and the

“witness may be cross-examined on that statement
under section 145 of the Evidence Act and his
attention must be drawn to the particular points in

~which his statement in Court differs from the record
of his statement fo the police.

The third paragraph of section 162 is not of
importance in connection with the present case.

If we now refer to the record of the Sessions
Court in this case we find that Kisnaw (P.W. 5)
was questioned with regard to what she said to the
police when they examined her. The Sessions Court
has not got a copy of her statement to the police
proved and filed as an exhibit as it should have
been. On reference to the committal record a copy
of her statement to the police is found as an exhibit
but it was not proved. Instead of that the Sub-
Tnspector of Police who recorded it was asked
-questions as to what Kisnaw said to him. This is not
proving a statement as directed in section 162 ; and the
provisions of that section must be s#rictly followed.
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Then we have Kir Singh, a witness who was

Bawa Swen examined in the Committing Court but whose presence
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could not be secured in the Sessions Court. The
record of his evidence in the Committing Court was
brought on the record of the Sessions Court under
section 33 of the Evidence Act. He was questioned
in the Committing Court as to what statement he
made to the police, and what purports to be a copy
of the statement to the police was filed in the record
of the Commitling Court. It again was not proved
cither in the Committing Court or in the Sessions
Court and therefore cannot be regarded strictly as
evidence either in the Committiug Court or in the
Sessious Court.

Ala Datta (P.W.7) tn the Scssions Court was
asked questions in cross-examination as regards his.
statement made in the Committing Court, and also
with regard to his statement made to the police,
Nowhere in either file can I find any copy of his
statement made to the police and therefcre questions
addressed to him with regard to such statement were
absolutely inadmissible. If it was desired to cross-
examine him on his statement in the Committing
Court that statement should have been brought on
to the record of the Sessions Court under section 288,
Criminal Procedure Code.

Habib Khan, Nadir Khan, Amir Khan and Jolka
Singh were all questioned with regard to statements.

~made in the Committing Court and the remarks

which I have made with regard to Ala Datta and the
questions addressed to him with regard to his state-
ment in the Committing Court apply equally to these-
witnesses, .
. Shwe Tha (P.W. 12) was asked one question about
his statement in the Committing Court, but as he
repeated in the Trial Court the evidence which cam
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be found in his deposition in the Committing Court,
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Sub-Inspector of Police Maung Maung {PAV, 18) Basisne I

was cress-examined with regard to statements made
to himy by Kir Singh and !Jv Kisraw, This cross-
exnmination ought nef to have been allowed, It was
completely barred by the first paragragh of scction
162, Crimival Procedure Code, and was not made
admissiple by the provisions of the second parsgraph.

Lastly, to compiete my criticisin of an unsatis-
factory trial, in the Committing Court twoe defence
witnesses were examined.  Both were waived in the
Court of Session. From the commiftal record if
wwould  appeny that one of these wiinesses, Gudir
Singh (DLW, 2), was in a position to throw light on

[

the case uader investization, I do nnt uwlu“umd
why the prosecution failed to call him in the Court
of Session, and the Court should muast certaindy have
called him of ifs own motion as a witness in a position
to give evidence with regard to the cuse under investi-
gation.

The case will have to go back to the Tryving
Court {for such errors io be put straight as can be
put straight; in the first place to regularise the cross-
examination of the prosecution witnesses with regard
to their statements made to the police. Ala Datta’s
statement to the thw will have to be proved, and
the Sub-Inspector of Police Maung Maung will have
to be called w0 prove the statements recorded by the
Police which are to be found in Exhibits B and C
of the Committal Court. These two copies will have
to be made exhibits in the Court of Session. This
will have to be done in the presence of the accused,
.and the witnesses Kisnaw and Kir Singh (if  the
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latter’s presence can be secured) should be in attendance
in order that they may be further cross-examined on
these statements should the defence advocate think
fit. Gudir Singh should be called by the Court and
should be examined by the Court, and the defence
should be allowed to cross-examine him if it thinks
fit, The statements in the Committal Court of the
witnesses I have mentioned as having been cross-
examined on their statements in the Coinmitting Court
should also be brought on the record of the Sessions
Court in order to make it complete. When this has
been done the file should be returned to this Court.

HeaLp, J—I concur.

[The appeal came for final decision before Cunlitie
and Das, J]., who upheld the conviction and sentence. ]

PRIVY COUNCIL.
BHOGILAL BHIKACHAND axp oTHERs (Plaintiffs)

ROYAL INSURANCE CO., LTD. (Defendants).
(On Appeal irom the High Court at Rangoon.)

Tudian Evidenee Aot U of 1872, ss. 153, 155, 137—Ewidence as fo voraiiiye—
Ret: Vew case o fucs
affer gvidcnce closed—dAblsence of cross-examination—Bribery of wiliwss—

hing meipory—Rejerence lo inadinissible docitinen!

Iisurance of dicmouds during hansit by regisicicd posi,

in a suit by the appeltants cladming Ry, 1.76,000 the declared value of a
parcel of diamonds insuied by the respondent company against theft, robbery
or loss during transit by registered post, together with interest :

Held, on the evideuce {reversing the decree of the Appellate Court and
resforing that of the Trial Judge) that the appellants bad proved the loss under
the policies, the respondents having fniled to discharge the onus of establishing
the frandulent conspiracy which they alleged; and that the appellants were
entitled to the decree prayed.

A Caourt should not base its judgment on, nor even entertain a view of, the
facts suggested only after the evidence is closed, and consequently not put o
the witnesses in cross-examination.

* PRESENT :—VISCOUNT HALDANE, LORD ATKINSON, Lorp BLANESBURGH,
Lorp DARLING and LORD WARRINGTON oF CLYFFE



