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PR1¥Y eoUNCILa

Before Lord Shaw, Lord Blaneshurgh, Sir John Edge,

1924 NABI, B AK H SH  a n d  o t h e r s  ( P l a i n t i f f s )

_  Appellants,
Fel  ̂21, versus

AHM AD K H A K  a n d  o t h e r s  ( D e f e n d a n t s ) 

Eespondents.
(Privy Council Appeal No. 23  of 1923,)

CHigh C ourt A p p e a l No. 2 7 7 8  of 1915.)

Custom— Succession— Collateral Succession—-^Ancestor hav­
ing distributed pro-perty between sons of ’different wives—» 
Subsequent devolution of Property— Whole blood ewcluding 
Jialf-hlood,

In 1858 S- E ., a Mehhan of Kot Bliai Klian, Tafisil and 
District SKalipur, governed by ciistoinary law, distributed vil“- 
lages between liis four sons, of wliom two were by one wife 
and two by anotLer wife. Tliereafter eaclx of tlie two families 
(if not eacli son) liad separate posvsession and ownersliip of tbe 
allotted portions. In 1907 a descendant ttrongli tbe second 
■wife died oliildle§s in possession of allotted villages wliicli tad  
descended to liiin. A question arose wbetlier collaterals 
tbrougli tbe first wife were entitled to sbare in tlie succession 
with collaterals ttroiigb. tbe second wife, Botb. Courts in India, 
found tbat tbe rule of succession locally applicable was tlie- 
pagivand rule by wbicb sons sliare equally.

TJpld, tbat eacb portion of property succeeded to by tbe 
cbildren of tlie second wife became a separate entity so tbat 
tbe rules of succession to it were rules of succession to tbe- 
owner of it, and not /to tbe ancestral owner; and tbat accord­
ingly tbe full-blood excluded tbe balf-blood-

Ghulam Muhammad'v, Muhammad Balthsh (1 ) approved„ 

tJudgment of the High Court affirmed upon ai 
different grounds,

Appeal (Ho, 23 of 1923) from a decree o f the High- 
Court (January 24, 1920) reversing a decree o f theV

_ _ _  '^1) 4P. R. 1891 (F.B. >•



Senior Subordinate Judge of Shatpur at Sargodlia^ 1924 
Tiie suit was brought by the appellants against Sahib 
Khan, the father of respondents 1 and 2, and Mussam-

Ghulam and Jamal, who were respectively the Ahmm> Kham* 
mother and stepmother of Bahadur Klian, deceased.
The plaint claimed possession of two-thirds of the pro­
perty left by Bahadur Khan subject to the maintenance 
oi th.Q lltissammats, alternatively a declaratory decree 
that the appellants were entitled to two-thirds as 
against the first defendant after the deaths of the 
second and third defendants.

The parties were Mekhaiis of Kot Bhai Khan in 
the Tahsil and District of Shahpur governed by the 
customary law of the Punjab.

It was concurrently found in India that in the 
^district to which the parties belonged the rule of snc- 
eession was the rule under which all sons in­
herit in equal shares, as distinguished .from,:

rule under which the sons of each wife 
'divide in equal shares.

The facts and the effect of the judgments in India 
-appear from the judgment of the Judicial Committee.

Montgomery K. C. and Abdul Majid for the ap~
.pellant— referred to Ghulam MuJiammad v . 'Mtiliam- 
mad Eakhsli (1), Sir W. H. Eattigan’s Digest of Cus- 

 ̂ tomary^Law, , ss v; 26, ,27,: and- to Sir James; Wilsqn̂ ^
(Jeneraj Code of Tribal Custom in the Shahpur Dis- 

/ 'M et.-''
The respondents did not appear^

The judgment o f their Lordships was delivered

Lord Shaw— This is an appeal from a decree of thcr 
High Court of the Punj ab at Lahore, dated 24th Janu-

(1) 4P.

TO L. V ]  LAHORE S E R IE S .:. 2 7 9



280 INDIAN LAW REPORTS.J [v o l.. y:

i m

N a s i  B a x h s h
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A h m a d  K h a n .

ary 1920̂  reversing a decree of the Courjb of the Senior
Subordinate Judge of Shahpur, at Sargodha, dated 
10th July 1915. ;

The point for determination in the case relates 
to the succession to the property of a certain Bahadur 
Khan who died on the 26th April 1907. The pedigre& 
table is as follows :—

Sjid wife Slialiadat Khan 1 at wife

r—
Laagar Khan Slier KLaii

Barkliardar
died

eliUdless

GInilam «  Lai = .1 ainal Saliil) 
Bibi Khan Bibi

f ”Imam
Bibi

Kbanjav
Khau

Khan

Bahadur Khau 
deceased, whoso 

property is iu suit.

3 sous

Roshau
Bibi

BhaiKhaffii

Gliulam Mulid. AbmadKhaii 
j)laiutiffi plaintiiS

r......
Ivhuda Biikhsh Sardar Khau 

plfuntill’

Ghidam Miihd. idaiiitiffi.

Suita ii .Ifuhd, 
plaiutiiE

Ghulam Mulid. 
plaiutiii;.

2̂ abi Bakhsh 
I)laintiffi

Fazl 33ad 
plaintiffi.

Haidar Bakhsli<

Fateli Khan

Muhammad Yusaf 
plaintiff.

Shfcr Ahihd. 
plaintiii'.

Grul Muhtl. 
plaiutiffi.

iXhe case raises the question whether that property 
'(of Bahadur Klian) devolves on Sahib Khan, son of 
: ,Bher Khan, or whether it devolves also upon the de­
scendants of IQianjar Khan and Bhai Klian., Ee- 
ducedto a still simpler form, which, if necessary, can 
be particularised in the genealogical table, the ques­
tion in the appeal is :—in the succession of Bahadur 
Khan, does the full-blood exclude the half “blood ? I f  
it does, then the appeal fa ils; and Sahib EIiian siic»



VOL. V l  LAHOEE SERIES. 281

ceedsj lie and Bahadur being descendants of Shaliadat 1924
Khan by Ms second wife. I f  it does not, then the 
appellants, being descendants of Shahadat by his-first Nabi Ba k h ss

wife, come in by right of the half-blood to share in the Ahmad K h a n . 
succession to Bahadur.

It is important to state the matter in this way, 
apart from committing oneself at the outset, on the 
subject of whether the case is governed by the pagwand 
rule or by the clmndaiuand rule. This, for a reason to 
be afterwards specified,

Shahadat Klian, by his first wife, had two sons,
namely Khan jar and Bhai. He had also two sons by 
his second wife, namely Langar and Sher. He died 
in the year 1860. In the year 1855  ̂ however, he pur­
ported to divide the property of Kot Bhai Khan under 
Sanad of date 30th March of that year, from which 
Sanad it' clearly appears that the two sons of the first 
wife obtained certain specified'lands ;and that the two 
sons of the second wife obtained certain other enume­
rated lands. .

After a year or two, however, differences arose in 
regard to the payment of certain debts by the descen­
dants of the first wife. On the 27th January 1858, a 
petition was filed by Shahadat declaring that these two 
sons, namely Bhai and Khanjar,, had .disgraeed him 
■andput: him to ■:trouble' and ■ he,. accordingly .̂ .demaaided : 
tiiat st.\^mwma be issued to the : Tahsildar ■ directing 
him to put the father back into possession and to dis­
possess these:objectionable sons,) : ■

"An arrangement was speedily come to. In the 
Court of Pandit Moti Lai, Extra Assistant Collector 
and Commissioner, there was: on the 16th February, 
1868, presented an application for partition of the pro­
perty. 'rhereafter, on the 10th April 1858, there was 
executed by Shahadat Klian a deed of partition, the



1924 construction of which has been the subject o f much
HAEi~^KHrH Upon that, and generally iipoa the whola

’ case, the Board had the advantage of a very able argii- 
A emm) Kit ah. me.nt by Mr. Montgomery,,

It appears to the Board to be clear that the pro­
perty “ previously divided as the deed narrates 
(that is to say, in 1855), is again divided. It may 
be difficult to identify the names, but there appears 
to be no doubt that Kot Bhai IQian y/as again, divided 
by giving to the two sons of the first wife jointly cer­
tain named lands or properties on the one hand, and 
on the other hand by giving certain other named lands 
or properties for joint possession and ownership by the 
sons of the second wife.

This phrase, however, occurs, v iz :: “ All my four 
sons shall be the owners in equal shares of the lands 
situated in the Bar.”   ̂ “  The property
situated at Kot Bhai Khan rem,ains joint among my 
sons.;'’

This deed, namely of 1858, is executed as deed of 
partition “ so that it may serve as an authority in fu­
ture. After my, death my four sons shall act upon this 
deed of partition.”

This deed had appended to it an endorsement of 
a threefold character. This question is pu t:— 

whether or not you have any objection to the deed of 
partition filed by you. ’ ’ That question is put sepa­
rately and in the first place to the father Shahadat 
Khan, In the second place it is put to Khanjar and 
Bhai, the sons of the first wife jointly ; and in the third 
place it is put to Langar and Sher, the sons of the 
second wife jointlyV No objection is tendered, but on 
the contrary an acceptance is given, first for the sons 
of the first wife, and second for the sons of the second 
wife.
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N a b i  B a k h s s  
i\ *

From tliat time, and for tlie long period of about 1924
60 years, there seems to tlieir Lordships to be little,
if  no, doubt that as between these two families (or even 
as between the four sons, a qiiestion, however, which Afmad Khan, 
it is iimiecessary for the purpose of this case to decide), 
there was a complete separation of the possession and 
ownership o f the properties thus partitioned.

-Their Lordships at this stage think it right to ob­
serve on the careful and satisfactory nature of the 
Judgments of the Court below, and they have adopted 
the narrative as to possession so clearly given in the 
Judgment of. the High Court.

The differences of opinion, however, in the Courts 
below arise in this way. In the Court of first instance, 
the learned Judge holds it to be proved that in the 
village, partition of property takes place according to 
the ' ‘fag wand system,' ’ and he con chides that, that; be­
ing so, he is bound to the conel  ̂ that the property 
in siiitj wdiieh d-e f a c t of the property partifeioii- 
ed in 1858 which originally belonged to Shahadat Khan, 
must fall under the rule that the f ull-blood and the half- 
blood, as within the family of that pro2J0situs, share 
anj share alike, and that accordingly the succession to 
Bahadur must be regulated upon that; footing. Tile 
learned Judge is so far confirmed in 'this tha.t it i s es­
tablished:, and it is indeecl aclmitted by the High Court:, 
that ths: did obtain there. But the

■ learned; Judge : niakeŝ :̂̂ n allowance ''for;' the true effect 
of the partition of property which liad heen made 60 
years ago and upon which separate possession Had fol­
lowed. ; In the opinion of the Board  ̂it was necessary 
to take this ca.refully into account: and the judgnient 
is erroneous in not having given full and correct effect 
to that transaction.

The learned Judges of the High Court did not fell 
into this error. In the opinion of their Lordships th e y
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1924 were right in holding that the separate ownership and
a,bout 60 years was as stated.' But, in 

i. 4BI ^̂ jAK̂ Bd î̂ ey appeared to be under tlie impression that
A h m a d  K h a n , the succession to Bahadur’s share must not be govern­

ed by the pagwcmd rule, which includes the half-blood, 
but must be governed by the cJmndcmand rule, which 
excludes it. They, therefore, preferred the respon­
dents—holding, with accuracy, that “ in the distribu­
tion of 1858 it was intended that thenceforward each 
group of sons should hold its own portion in the estate 
independently of the other./- But they introduced 
into their judgment the following sentences:— 

Cliundawand and 'pagwand are, however, rules 
rather of distribution among heirs entitled than rules 
of succession, and it was pointed out in Ghtdam Mu­
hammad V. Muhammad BaJchsh (1), that the above pre­
sumption could only be made v/lien the existence of an 
ancestor with issue by at least two waives, and a pag­
wand or chufidawand distribution of his estate, whether 
before or after Ms death, had been proved.

I f  this means that the succession to Bahadur in 
this case must be reguiated by the abandonment of the 
pagwand rule and as a necessary consequence the adop­
tion of the chundawand rule their Lordships cannot 
agree. They are not quite sure, from consideration 
of the judgment, whether the learned Judges affirma­
tively take up that position. In the result, however, 
they reach the conclusion with which their Lordships 
entirely agree, to the effect that in the distribution 
the succession to Bahadur the full-blood excludes that 
half-blood wHcli is claiming in this case.

The truth is that, as the learned Judges of the 
High Court clearly point out, the question being dealt
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'witli is (1) a collateral siiceession and (2) a collateral 1924
succession to property given to a eMld of a first.wife 
and partitioned off and separated' from property given

N ab  I B a k h s h
V.

over to the cliildren of the second wife. Ahmad IChas«

. The theory of abandoning the 'pagwand rule for 
the chundmuand rule need not necessarily be put for­
ward. For when the distribution or segregation which 
occurred and has been so long acted on arose, each por­
tion of property thus succeeded to by the children of 
the first wife became a separate entity ; and the rules 
of succession to it are rules of succession to the owner 
o f it and not to the anterior or ancestral owner to whom, 
prior to distribution, a much larger entity inclusive of 
that portion belonged. It is, therefore, possible and it 
is necessary to decide this case on the simple ground 
that when the smaller entity thus formed is succeeded 
to, the pagwand system may still apply, but it applies 
within the simple/family consisting : of Shahadat’s 
second wife's children and not within the range of the 
■complex family consisting of the children of his two 
wives. In short, when a separate entity, created by 
liivision or partition, comes into being the full range 
of the succession to that entity is determined by what­
ever system is in fact proved to be in operation in that 
simple family, an d it may quite well be assumed that 
within that simple family the generally prevailing sys­
tem of pagtvand was not abandoned.

But the partition was a definite, an accomplished 
and a long recognised fact, and cannot be ignored,; 
'And accordingly the ambit of that sj ŝtem is confined 
to searching for the full-blood and half-blood within 
the divided and separated area. In that search it is 
not permissible to undo the distribution and search for 
-the collaterals as if under the succession to the ownei  ̂
c>f the undivided f>roper'tŷ .j



1934 In, affirming a,ccordiiigiy the jiKigmerit of the High
Na-,1^7'-.- CJourt their Lordships are giad to be able to find that

 ̂ in their jiidg'nient the law of the Piiiijab, in this |)arti-
Ahmad Kiia-n, ciilar, stands aa has now been stated upon wh,at in their' 

opinion is the Yery highest aiithoi’ity, namely, that of 
the Fnll Bench oi: the Piinjab and specia-lly of tiie very 
valuable exposition of .the law in the case already cited 
by Plowden J.

They mention the following passages:—“ That 
the portion allotted to a group should belong as an 
entirety to the members, who, for the time being, form, 
or represent the group iintil the group is extinct, is 
no departure from the ordinary rule' as to th.e devolu­
tion of shares. As to the redistribution of the portion  ̂
and devolution of the shares into vdiich the portion-; 
is redistributed among the members of a group, that 
is a matter which concerns them alone, until the group 
is extinct, exactly as in the case of the share of an in­
dividual and his descendants qua other sharers arid.::: 
their descendants. On this view, there is not really, 
at any tim'e, a competition between half-blood and 
•Wliole-blood, for thê ^̂s have been separated once for 
all, at the original'distribution, into several groups, 
such that all, the members of each are related 
by the whole blood, and so far, each group .resembles a 
single fajnily.;’

In a further passage the same learned Judge fur- 
-ther states the question “ It is quite intelligible that 
when, by reason of matters subsequent to a 'pagwancl' 
distribution, the sons of several wdves have arriv-' 
;ed;,::'at: a condition not distinguishable from tlie 
result of a chundawomd. distribution among: groups 
of sonsj the; same ::custom,ary rule should apply in' 
cases o f ' cQllateral;:, succession, ■ aŝ  âj.)plies  ̂when ■ 
there has hem a. cMmd aw and distribution. ■-But;:' 
the basis of the: preference of the : whole bloody: ?
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■ when it exists in siicli a case, clearly is tlie asso- 1924 
ciation of tlie uterine brothers into distinct groups, tlie B a k h s h

fagwa/nd distribution notwithstanding/' d.
, ,  ̂ - 1  A h m a d  K hajst,

There are other passages in this reiiiarivable 3udg-
-iiient which show how clearly the combined issues of a 
succession which is (1) collateral and (2) to a property 
after distribution by a common ancestor have been con­
sidered. When that ancestor makes a division or p arti- 
tion among the members of his complex family with the 
result of the creation of a number of single families, 
then among these simple families, the question in in­
stances like the present has solved itself, for there is 
within that limited ambit no half-blood to compete.

Their Lordships do not conclude this opinion with­
out observing upon the expense incurred. It was ag­
reed that the entire points in the appeal were substan­
tially covered by a reference to a few documents ; and 

. accordingly these could have been presented to the High.
■ Gourt  ̂in a succinct and businesslike paper of a few 
pages. In the present appeal, however, there was 
printed in India an elaborate book of 1,163 pages con­
taining, it may be observed, very'many inaccuracies.
Their Lordships think it right to say tha,t, in their

/ judgment, this m.ass^of printing is an abuse. When 
the Begistrar looked at the case sometime l)efore the 
hearing, he was of opinion that a large part of the re­
cord/could :not under any circuinstances .be necessary 
to put before their Lordships. :He,; therefore, eommu- 
nicated vfith the appellants’ solicitors, and the latter  ̂
after consultation with their counsel, eliminated more 
'than 540 pages. These were actually taken out of the 
bound books and were never before the Board. Had 
the judgment been favourable to the appellants the en­
tire cost o f that printed matter would have been dis- 

;allowed.
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Their Lordships will humbly advise His Majesty 
that the appeal shall be disallowed.,

A. M, T.

'A ffeal disallo%D&cl\, 

Solicitors for appellants : Francis & Harlcer,

FU L L  BENCH.

Before Sir Shadi Lai, Chief Justice, 3If. Justice Leliossignol.^ 
Mr. Justice Broadway, Mr. Justice Abclul R aoof and 

Mr. Justice Martineau.

LAL CHAND-MANG-AL SEIN' (Defendants)- 
Web, 25. PetitioiierSj

versus
BEHABI LAL-MEHR CIIAND ( P l a i n t i f f s )

E,espoiideiits.
Civil Revision No. 344 of 192L

Punjab Courts Aot  ̂ VI of 1918, section 4.4. {corresponding:- 
fo seGbion lW  of the Code of Civil Pfocedure, Act F of 1908)—■ 
Migh Courf s potper to revise an interlocutory order from which 
no ajypeal is com/peteiit,

Tlie Mxmsif of Batala overruled tlie defendants’ olt̂ ’ ectiort, 
and decided tliat lie liad juiisdictioii to Hear tlie suit. Tlife- 
defendants applied to tlie Higli Court for revisioii of tlie order.

H e ld , tliat tlie H igii Court lias no jurisdiction to enter­
tain the application for revision. An interlocutory order does- 
not constitute a case •witli.in tiie meaning of section 44 of- 
tliePunial) Courts Act (corresponding to section 115 of tlie Gode-' 
of Civil Procedure).

P a,ndit iS a m a /^ a n t  V. P a n d it  (1 ) ,  o v e r r u le d .

'Malchan Lal-Parsottam Das V. Chuni 'Lal~Birj Ĵ al (2\ 
Wiargava and Co. r .  Jagan^ath Bhagwan Das (3), and Bmc?- 
'dhu Lai Y. Mewa Ram (<i), veieTTed to,

(1) 60 P.R. 1S97 (E'. B.). (a) (1919) I. L. R.41 m  602.
(2) (191S) 16 All. L J. 777 (i) (1921) L I . R. 43 All. (J?.


