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192/ but the stamp sheet on which the document was- 
engrossed must have been produced by somebody 

'chei'tyar somewhere, and it seems to me incumbent
maungPo upon the party who knows how it was produced 
icuAMj explain to the Court wliere it came from.THSm. 

Baku LEY, J. I therefore set aside the order of discharge 
and direct the District Magistrate, Prome, to have 
the case retried, either by liimself or by a Special 
Power Magistrate or commit to Sessions if ik3 
Magistrate is available to deal vvitli it' under special 
powers, and tiie case sl:ioul.d be tried in view of 
the remarks I iiave made„

A P P E L L A T E  C RIM IN A L.

Z)’t/cWi; /1/r. JiisliiU' Carr.

^  RANGASAWMY a n d  o n e

k i n g -e m :p e r o r .''

Penal Code [Act XLV of 1^60], s. 379—Cltunt of ri0if— Good faith in hr fief nnd  
in the art of ti(kii!i:i, tircr^sary— luv/ml i f  siirl! rlrfiirr.

Held, that where a  p e r s o n  lias a  c l a i m  of riji'ht wliifli lie Iiulicve.s It: I 
and has attempted to a s s e r t  Ihat riy'lit b y  cloiii,!̂ ' an act vviiicli i n  .n'riiKl i i l i  

b e l i e ' v ' c d  h e  h a d  e v e r y  r i , s ; l i l  t o  t i n ,  a n d  f o r  s u c h  r e a s i . i n  I h c  C n u r i  i s  u l  o p i m i ; « ;  i l i a ! ;  

he did not act dishonestly, then tlic person is iiuioecnlof theft. l',ut whevc; in 
a s s e r t i n g  h i s  r i g i i t  t o  s o m e  p r o p e r l y  w l i i c h  a  p c r s r . u i  b e l i e v e s  l i e  t ' o o i i ,  h e  l i o e s  

s o m e l h i n "  which he know.*: b e  h a s  no right to do, I r v  taking the law iij his 
o w n  h a n d s  and reuioviiig s n c l i  p r o p e r t y  from i l i e  p o s s e s s i o n  «-)f l i i s  opponent 
w h o  c l a i m s  tlie p r o p e r t y  h i m s e l f ,  l i e  r n i i y  h e  g u i l t y  of Ihefl.

: C a r r , J . —This is a case of considerable difiiciilty, 
to which I have had to give very carcful consideration. 
There seems to be little doubt as to the facts ; the 
difficulty is to i determine whether the acts of the; 
appellants were dishonest or not.

* Criminal:Appeal No. 1163 of 1927.



The house in coniiectioii with which the case arises 1927

was the the property of the estate of one Biswamber 
Gowala, deceased. His widow, as administratrix of 
the estate sold the house to the complainant, R, K. Sen,  ̂king- .
in 1919, : She took possession of the house and let it 
out to tenants, but in 1925 he evicted the tenants and 
the house remained untenanted» But it appears that 
one Jagmohan Lai, a son of Biswamber and his 
administratrix, entered into occupation without the 
complainant’s permission, and apparently without his 
knowledge. In 1926 Jagmohan sold the house to the 
appellants for dismantling. The appellants are dealers 
in building materials and their purchase was one made 
in the ordinary course of their business. They began 
to dismantle the house and remove the materials. The 
complainant then made a report to the police who 
seized: the materials and sent up Jagmohan for trial for 
theft. The present appellants were not accused in 
that case and there seems to be no doubt that up to 
that time they had acted entirely in good faith. The 
first appellant, however, was a prosecution witness in 
the case. The case was Criminal Regular No. 510 of
1926 of the Third Additional Magistrate, Rangoon. The 
Magistrate acquitted Jagmohan. His judgment was 
not very precise but his reason seems to have been 
that Jagmohan was asserting a bond fide claim of owner
ship of the house and that though his proper course 
would have been to file a suit against the complainant 
it could not be held that he had acted dishonestly.
He. directed the return of the materials that had 
been seized to the present first appellant, from 
whose possession they had been taken by the 
police.

This judgment was dated the 1st Septemberj 1926,
On the 1st November the first appellant applied to the 
District Magistrate (CriMnal Revision |Tav 295 ci 19^6)
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192? for permission to dismantle the house in 'questioii and 
r a n g a sa w m y  remove the materials. Notice of this apph'cation was 

AND̂oNE y-jg complainant, who appeared. It was stated
E m p e r o r  appHcation that on the 12th October the appel-

lant had been demohshing the house in order toh'emo¥e 
C a r r , j, materials but liad been prevented from, doing so 

by the respondent, wlio was accompanied by police 
constables.

The District Magistrate dismissed tiie iipphcatioiij 
holding that the criminal courts iia,d iio '.‘jurisdiction in 
the matter. In the course of his order he remarked 
that the respondent (R. K. Sen) was tlie lighlfnl owner 
of the housCo

On the 25th November R. K. Sen applied to t!ie 
District Magistrate in his capacity of Deputy Con unis- 
sioner to move the Local Government to appeal against 
the acquittal of Jagmohan. Tlic proceeding is District 
Office Proceeding No. 1G5 of 1926, No notice of this 
application was given to the appellants but from the 
diary of the proceeding it would seem that it w;is lieard 
with the revision case last mentioned. This, liowevcr, 
is not supported by tlie revision record :iccording 
to which orders were passed in that case on il:te 9th 
December .. The accuracy of the dales in the revision 
proceedings seems to me very qiiesiiouable.

But it is certain at any rate tlial orders on R. K'. 
Sen’s application were not passed till tlic I lt li  Jariiiaryy 
1927, Tliere is nothing on tliat record to suggest 
that tiie appellants were present wlien tlie order wavS 
passed nor is there any evidence that they ever be
came aware of it. In fact the acts which are in 
issue in the present case were done, or at least begun/ 
before that order was passed. In his order ilje  
Deputy Commissioner expressed the opinion that 
jagmohan had been wrongly acquitted but declined 
to recommend an appeal.
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On the 12th January R. K. Sen filed the present 
•complaint charging the appellants with theft by re- Rangas&ott

:  . ;  r t j ,   ̂ , X î.1 AND OS®movmg materials or the Jiouse on the 1st to ^tn p,
January. On his examination and in his evidence he empeew, 
alleged removal also on the 11th January. c i ^ j .

The appellants were first discharged, the Magis
trate holding that they had acted in the assertion of 
a bond fide claim of right, and that their acts therefore 
■did not amount to theft On an application in revision 
(No. 223 of 1927) the District Magistrate ordered 
a further inquiry and on that inquiry the appellants 
have been convicted of theft and fined Rs. 500 
each. The materials which had been seized under 
a warrant issued by the Court were ordered to be 
delivered to the complainant. It should be noted that 
Jagmohan was in the first instance made an accused in 
this case but never appeared.: It is said that he 
is  dead.

The only real ground of this appeal is a claim that 
the appellants acted in an honest belief that they were 
entitled to do what they did.

I have been referred to a number of cases which 
lay down the didmn  that a person who takes pro
perty in the assertion of a bond fide  claim of right 
cannot be convicted of theft. I do not like such 
dicta, which seems to me rather to obscure than to 
elucidate the law. What the Court has to decide in. 
a case such as the present is whether the act of the 
accused person was dishonest or not. If it was not 
dishonest than it does not amount to theft. If the 
dictum abovenientioned means that the accused has 
a claim of right which he believes to be good and has 
attempted to assert that right by doing an act which 
in, good faith he believed he had every right to do 
and that for that reason the Court is of opinion that 
lie did not act dishonestly and that therefore: he is
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Saks, ,

1927 not guilty of theft, than I have no quarrel with it.
MmZs/mm Stated ill this form it is merely a description of th e 

•akdone j3rocess by whicli the Court arrives at tlie finding 
•5̂ 'fSoR. the accused’s act was not dishonest.

Bnt with the dictum as more biieiiy set out abovcj 
I do quarrel. It is quite possible tliat a. person may 
have a claim whicli lie believes to be good to certaio 
property and yet that in asserting that riglit lie may 
do something wlrich lie knows he lias no riglit to do„ 
For instance he may know perfectly well ttiat iiis claim 
is disputed and that if lie wisiies to enlorce it iiis 
proper course is to do so by having recourse to tiic 
Courts. If knowing tliat he prefers to take tlie liiw into 
his own hands by removing tlie i)ropcrty from tlie 
possession of his opponent, knowing that his opponcot 
also lays claim to the property, then I should say that his 
act is dishonest and amounts to theft. He lias caiised 
wrongful gain or possession to himself and wrongful 
loss of possession to his opponent.

In the present case I have no doubt that iii tlie 
first instance the appellants boiiglit the materials of tlie 
house from Jagniohan in good faittg believing that 
Jagmohan had a right to sell them. But in view' of 
the facts set out there can be no doubt tha,t when hi 
January they did tlie acts complained of tliey weru fully 
aware that their claim was disputed l)y the complaioaiit 
who himself claimed to own the property. Tliey must 
also have known tliat the complainant’s claini was 
based on a transfer by the administratrix of the estate. 
They may have tliouglit tliat tliere was a Haw in tlie 
complainant’s title and tliat tlieir own was betterj but 
they must have known that the dispute between tlieiii 
could only be finally decided by a competent Givil' 
Court. If there were nothing else in the case I should 
have held that they had acted dishonestly a.nd I ahoiilci 
have refused to interfere.
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Bu t there is another factor in the case, 
contained in the evidence of an advocate of 
Court who was the first witness for the defence. 

This gentleman says that he appeared for Jagmohan 
on the first trial and that he also argued the first 
appellant’s application for permission to remove the 
materials. Nevertheless after the District Magistrate 
had dismissed that application he advised the appellants 
to take the law into their own hands and to remove the 
materials from the house site.

Now I consider that that was very bad advice and 
that it was wrong for an advocate to give such advicco 
But that does not affect the fact that the advice was 
given. This fact shows that the appellants did not act 
on their own initiative either knowing that their action 
was wrong or not caring whether it was right or wrong. 
Instead they took care to obtain advice from an advo
cate of some standing and I think they vv̂ ere entitled to 
expect that the advice given to them would be such as 
they would be safe in following. In the face of this 
fact I find myself unable to find, as I should have found 
on the other facts of the case, that the appellants acted 
dishonestly. In my opinion therefore the appellants 
are entitled to acquittal.

I therefore set aside the convictions and sentences 
passed upon Rangaswamy and Rackiah Pillay and direct 
that they be acquitted and that the fines, if paid, be 
refunded to them. Their bail bonds will be cancelled.

The order of the Magistrate for the return to the 
complainant of the materials seized is confirmed. And
I note for the information of the appellants that if they 
wish to assert their claim to the materials of the house 
in question they must do so by due process of law. 
Should they again take the law into their own hands it 
is unlikely that any plea of a fide clmm will 
avail them.

This is
this Rangasaitoi

AND OKE
V,

K ik g -  
EmpeeoHc
C a k e , ...


