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g927 but the stamp sheet on which the document was
maneeswayr engrossed must have been produced by .sonmba:ady
CasTRAL - from  somewhere, ancd it scems to me incumbent
Maowe Po ypon  the party who knows how it was produced

S to explain to the Court where it camc from.
Bacuiny, | 1 therefore set aside the order of discharge
and direct the District Magistrate, Prome, to have
the case retried, cither by himscll or by o Special
Power  Magistrate  or  commit  to Sessions il no
Magistrate is available to deal wilh it under special
powers, and the case should be tried in view of

the remarks I have made.

APPELLATE CRIMINAL.
Before e Jusiiee Carr,

1927 RANGASAWMY AND ONE
Fow. 29, 2,
KING-EMPEROR.™
Penal Code (et XLV of 1860), s. 379-=Clainr of rixtlil—CGood juiili in belici somd
i Hee act of faking, nocessary—Exlont of sacl defenee.

Heid, that where a person has a claim of vight which be belioves to he g
and has attempled to assert thal vight by doing aact which o good faid:

helieved he had every right to do, and [ov sach reason e Court is o oplidogn thag
he did not act dishonestly, then (he person is fnaocend of Juelt, Bul where in
asserting his right to some property which a persen believes to be good, e dogs
something ywhich e hnows e bias vo right to dey e by Galiing the Taw o his
own hands and removing soch property vom the possession of his opponend
who claims the property himsclt, he may be suilty of thelt,

CaRg, J.—This 1s a case of considerable dillicuity,
to which I have had to give very carcful consideration.
There seems to be little doubt as to the facts ; the
difficulty is to Idetermine whether the acts of the
appellants were dishonest or not.

* Criminal Appeal No. 1163 aof 1927,
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The house in connection with which the case arises
was the the property of the estate of one Biswamber
Gowala, deceased. His widow, as administratrix of
the estate sold the house to the complainant, R. K. Sen,
in 1919,  She took possession of the house and let it
out to tenants, but in 1925 he evicted the tenants and
the house remained untenanted. But it appears that
one Jagmohan Lal, a son of Biswamber and his
administratriz, entered into occupation without the
complainant’'s permission, and apparently without his
knowledge. In 1926 Jagmohan sold the house fo the
appellants for dismantling. The appellants are dealers
in building materials and their purchase was one made
in the ordinary course of their business. They began
to dismantle the house and remove the materials, The
complainant then made a report to the police who
scized the materials and sent up Jagmohan for trial for
theft. The present appellants were not accused in
that case and there seemis to be no doubt that up to
that time they had acted entirely in good faith., The
first appellant, however, was a prosecution witness in
the case. The case was Criminal Regular No. 510 of
1926 of the Third Additional Magistrate, Rangoon. The
Magistrate acquitted Jagmohan. His judgment was
not very precise but his reason seems to have been
that Jagmohan was asserting a bond fide claim of owner-
ship of the house and that though his proper course
would have been to file a suit against the complainant
it could not be held that he had acted dishonestly.
He. directed the return of the materials that had
been seized to the present first appellant, {rom
whose possession they had been taken by the
police.

This judgment was dated the 1st September, 1926.
On the 1st November the first appellant applied to the
District Magistrate (Criminal Revision No. 295 of 1926)
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for permission to dismantle the house in ‘question and
remove the materials, Notice of this application was
given to the complainant, who appeared. It was stated
in the application that on the 12th October the appel-
lant had been demolishing the house in order to’remove
the materials but had been prevented from doing so
by the respondent, who was accompanicd by police
constables.

The District Magistrate  dismissed  the applications,
holding that the criminal courts had no “jurisdiction i
the matter.  In the course of his order he remarked
that the respondent (R. K. Sen) was the rigbtfot owner
of the house.

On the 25th November R. K. Sen applied {o {he
District Magistrate in his capacity of Deputly Commis-
stoner to move the Local Government to appeal agatnst
the acquittal of Jagmohan,  The proceeding s Distriet
Office Proceeding No. 105 of 1920. No notice of this
application was given to the appellants bul from the
diary of the proceeding it would scem that it was heard
with the revision case last mentioned.  This, howcever,
is not supported by the revision record according
to which orders were passed in that case on the 9th
December.  The accuracy of the dates in the revision
proceedings scems to wme very questionable,

But 1t 1s certain at any rale that orders on R K,
Sen’s application were not passed Gll the Hth January,
1927. There is nothing on  that record to suggest
that the appellants were present when the order was
passed nor 1s there any evidence that they ever be-
came aware of it. In facl the acls which are in
issue in the present case were done, or at least begun,
before that order was passed. In his order the
Deputy Commissioner expressed the opinion that
Jagmohan had been wrongly acquitted but declined
to recomimend an appeal.



Vor. VI] RANGOON SERIES.

On the 12th January R. K. Sen filed the present
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complaint charging the appellants with theft by re- Raneasawmw

moving materials of the house on the Ist to A4th
January, On his examination and in his evidence he
alleged removal also on the 11th January.

The appellants were first discharged, the Magis-
trate holding that they had acted in the assertion of
a bond fide claim of right, and that their acts therefore
did not amount to theft  On an application in revision
(No. 223 of 1927) the Ihstrict Magistrate ordered
a further inquiry and on that inquiry the appellants
have been convicted of theft and tned Rs. 500
each. The materials which had been scized under
a warrant issued by the Court were ordered to be
delivered to the complainant. It should be noted that
Jagmohan was in the first instance made an accused in
this case but never appeared. 1t is said that he
1s dead.

The only real ground of this appeal is a claim that
the appellants acted in an honest belief that they were
entitled to do what they did.

I have been referred to a number of cases which
lay down the dicium that a person who takes pro-
perty in the assertion of a bond fide claim of right
cannot be convicted of theft. I do not like such
dicfa, which seems to me rather to obscure than to
elucidate the law. What the Court has to decide in
a case such as the present is whether the act of the
aceused person was dishonest or not, If it was not
dishonest than it does not amount to theft. If the
dictum abovementioned means that the accused has
a claim of right which he believes to be good and has
attempted to assert that right by doing an act which
in good faith he believed he had every right to do
and that for that reason the Court is of opinion that
he did not act dishonestly and that therefore he is
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nol guilty of theft, than I have no quarrel with it
Stated in this form it is merely a description of the
process by which the Court arrives at the finding
that the accused’s act was not dishonest.

But with the dictum as more briefly sct out above
I do quarrel. It is quile possible that a person way
have a claint which he believes to be good to certfain
property and yet that in asseriing that right hie may
do something which he knows he has no right to do,
For instance he may know perfectly well that his cleim
is disputed and that il he wishes to enforce 1t lus
proper course is to do so by having rccourse fo the
Courts.  If knowing that he prefers to take the haw info
his own hands by removing the property from the
possession of his opponent, knowing that his oppou ent
also lays claim to the property, then Tshoukd say that his
act is dishonest and amounts to theft.  He o has caused
wrongiul gain or possession to himsclt and wrongful
loss of possession to his opponent.

In the present case [ have no doubt that 1 the
first instance the appellants bought the materials of the
house from Jagmohan in good faith, belicving that

Jagmohan had a right to self them.  But in view of
the facts set out there can be no doubt that when in
January they did the acts complained of they were fully
aware that themr claim was disputed by the complaisant
who himsell claimed to own the property. They wust
also have known that the complainant's claing was
based on a transfer by the administratrix of the estale.
They may have thought that there was a flaw in the
complainant’s title and that their own was botter, but
they must have known that the dispute between them
could only be finally decided by a competent Civil
Court. If there were nothing clse in the case 1 should
have held that they had acted dishonesily and 1 shonld
have refused to interfere.
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But there is another factor in the case. This is
contained in the evidence of an advocate of this
Court who was the first witness for the defence.
This gentleman says that he appeared for Jagmohan
on the first trial and that he also argued the first
appellant’s application for permission to remove the
materials. Nevertheless after the District Magistrate
had dismissed that application he advised the appellants
{0 take the law iuto their own hands and to remove the
materials from the house site.

Now I consider that that was very bad advice and
that it was wrong for an advocate to give such advice.
But that does not affect the fact that the advice was
given. This fact shows that the appellants did not act
on their own initiative either knowing that their action
was wrong or not caring whether it was right or wrong,
Instead they took care to obtain advice from an advo-
cate of some standing and 1 think they were cntitled to
expect that the advice given to them would be such as
they would be safe in following., In the face of this
fact T find myself unable to find, as I should have found
on the other facts of the case, that the appellants acted
dishonestly., In my opinion therefore the appellants
are entitled to acquittal.

I therclore set aside the convictions and sentences
passed upon Rangaswamy and Rackiah Pillay and direct
that they be acquitted and that the fines, if paid, be
refunded to them. -Their bail bonds will be cancelled.

The order of the Magistrate for the return to the
complainant of the materials seized 1s confirmed. And
I note for the information of the appellants that if they
wish to assert their claun to the materials of the house
in question they must do so by due process of law,
Should they again take the law into their own hands it

is unlikely that any plea of a bond jfide claim will

avail them.
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