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APPELLATE CIVIL

Before Sir Guy Rutledge, Kt,, £.C., Chicf Justice, and My, Justice Carr,

TAN SEIK KE

1

CAM.CT. Firan*

Provinciol Lisolvency dei U1 of 1922, 550 28 (D, 32—Hofusal of discharge does
not feriinale inselveney proceedings—Leave of Conit necessary fo file sutd
agediest insolvent.

Held, that the refusal of the discharge of an insolvent is not necessarily a
termination of the insolvency proceedings, and therefove the bar against the
commenvement of 2 suit pgainst the insolvent without the leave of the Court
continaes 10 aperate,

Rowe & Co. vo Tan Thein Teik, 2 Ran. 643—follvwed.

Maging Po Toke vo Manng Po Gyi, 3 Ran, 492—owersnled,

Khoo for the appellant.
Lammbert for the respondents,

Rurrepce, C.J., and Csarg, J.—This is an appeal
from a judgment of the District Court of Toungoo
decreeing plaintitf-respondent’s suit.

The appellant was adjudicated an insolvent in 1924
and his discharge refused in 1925. The learned Judge
held, on the authority of a decision of Mr. Justice
Das in Maung Po Toke v. Maung Po Gyi (1), that
when a Court, under section 42 of the Provincial
Insolvency Act, refuses the discharge of an insolvent
the proceedings had terminated so far as the Court
was concerned and that section 28 (2) of the Act,
which provides that nothing shall be done against the
property of the insolvent or against the insolvent
without the leave of the Court during the pendency
of the insolvency proceedings, do not apply.

* Civil First Appeal No. 24 of 1927.
“(1) {1925) 3 Ran. 492.
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In effect, the lecarned Judge’s decision would
make an order refusing an insolvent his discharge
tantamount to an annulment of the adjudication.
We are unable to agree with this decision. There
is no provision in the Provincial Insolvency Act,
whercby, on the refusal of an insolvent's discharge,
his property which vested on adjudication in the
Court or a Receiver, revests in the insclvent; and
although the wide powers of review conferred on the
Court by the Presidency Towns Insolvency Act are
not reproduced in the Provincial Insolvency Act,
there seems to be nothing to prevent the insolvent
renewing his application for discharge in casc fresh

circumstances might justify him in doing so. From
a perusal of the Diary in the present case it would

seem that so far as the Court was concerned, the
proceedings were very far from being terminated, as
the Court subsequently entertained and passed orders

in respect of the sale of property belonging to the

insolvent’s estate. We are accordingly of opinion
that the proceedings were not terminated by the
refusal of discharge and that the leave of the Court
was mnecessary before any suit could be brought.
‘The decision of Mr. Justice Lentfaigne in Rowe & Co.
v. Tan Thein Teik (1) was under the Presidency

‘Towns Insolvency Act. For the reasons alrcady

given, the principle of that decision applies equally

1o cases under the Provincial Insolvency Act.

For the respondent, however, it is urged that
the Insolvency Court has in fact granted lecave in
the present case. The District Judge is undoubtedly
the Insolvency Judge, and the entry in the Diary of
the present case on 8th July 1926 runs as follows :—

“There is an application for permission to sue
the defendant as the defendant is an undischarged

(1) (1924) 2 Ran. 643.
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insolvent. Subject to what the defendant may have
to say, I grant the permission applied for.”

In our opinion this satisfied the provisions of
section 28 (2) of the Act, and the grant of leave
was o matter within the discretion of the Court with
which we would not be disposed to interiere unless
for very good reason.  We are unable to say whether
the Tearned District Judge would have been disposed
to grant the leave if he had not considered himself
bound by the decision already cited v Hawung Po
Toke's case (1). The decrce cannct give the
respondent a preferential claim on the assets of the
insolvent’s estate, though it may (acilitate execution
against the insolvent in person in the absence of a
protection order. In our opinion, leave has in fact
been given. Consequently, the appeal fails and must
be dismissed with costs.
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SEETHAI ACHA AND OTHERS,
(On appeal {rom the High Court at Rangoon.)

Puriics— Appoal — Adding defendant. as vespondent—Adppeat  barred when
application made—" Intervsied i the vesnlt of Lhe appeal V—Property
transferred by insolveni—Sale by Official assignec—Transfer of Property
Act (IT of 1882), s, 6—Code of Ciwil Procedure {(det V of 1908), 0. XLI,
ri. 20, 33,

A plaintiff, having bought from an Oificial Assignee, for a trifling sum,
property of great value which had belonged to the insofvent, sued to recover the
property. He alleged that a transfer -by the insolvent to the first defendant,
and transfers by the first defendant and other defendants to one another succes-
sively, were all invalid. - The suit” was dismissed.  The plaintiff- appealed to

the High Court, but failed to join the first defendant as a respondent. At the-

hearing, the fime limited for appealing having then elapsed, the plaintilf applied

* PRESENT :—LORD SHAW, LORD SiNHA and Sik Jonx WALLIs,
(1) (1925) 3 Ran. 492. -
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