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E m p e ro r , 

B r o w n , J .

amount of fresh evidence. The proceedings are 
already sufficiently complicated and if made more so 
would become well nigh imintelligible. It is pos
sible also to order a new trial, but that to my mind 
is in the circumstances unjustified. I have indicated 
that I am not at present satisfied as to the exact 
meaning of the principal document relied on by the 
prosecution. The petitioners have already undergone 
a trial of enormous length and have served a term 
of over months’ imprisonment. The case is by 
no means such a clear one that it can be said with 
any confidence that a. conviction after a new trial 
on the charges framed would be likely. I am ô  
opinion that the interests of justice would not be 
served by the ordering of a new trial.

I set aside the convictions of the two petitioners, 
and direct that they be acquitted and released so far 
as this case is concerned.

A P P E L L A T E  CRIMINAL. ,

B efore Mr. Ju stice  M ya B n  a n d  Mr. Ju stice  Brovnn.

^  TH E GOVERNMENT ADVOCATE, BURMA
Oct. 25. y.

SAYA SEIN .*

Contempt o f  Court—Sum m ary powers o f the H igh Conrt, w hen io  be e x e n is e d — 
In terferen ce loith ad in iu istratioit o f  jttstlce essential f o r  offence— Com m ents  
m ade w h m  revision proceedings in  a  C rim ina l Case p en d in g  in  H igh  
Court— Criticism o f  a  ju dgm en t— A ttack on judge's contpeim cy— Apology,

It is contempt of Conrt to publish an article in a newspaper comm enting on 
the propeedtngs in. a pending Criminal prosecution or Civil action. But the  
sumnaary^iurisdictioti possessed by a High Court to punish for contempt ought 
only to the exercised when it is probable that the publication will substantialty- 
interfere with the due administration of justice.

,,  ̂ Criminal Miscellaneous Application No. 54 pf J929.
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Comments were published in a newspaper during the pendency of Revision 
proceedings in the High Court against the conviction and s e n t e n q p  passed by 
a Sessions Judge, expressing sympathy with the accused and expressing the 
view that a certain act although it might be an offence under the Forest Act 
ought not to be punished under the Indian Pena! Code. He l d ,  tliat as such 
comments were not likely to have any effect on the revisional proceedings, and 
as there was no question of any witnesses, jurors or asse>snr,3 being influenced, 
the Court would not exercise its summary power?.

L e ga l  R e m e m b r a n c e r  v. iL i i i l a ! ,  41 Cal. 175—r c f c r r e d  to.

A fair criticism of the justice of a decisioi! is not i;untempl of Court hut if 
the competency uf a judge is attacked it would amount to coiiteinpt <,{ 
Court.

T he  Oiic.rii v. G r ay  (I'■■‘001 2 O.B.D. 36— r e f e r r e d  io.

In the matter of a Special Reference U893) A.C. l i S —J i s i i f i g n i i h c ' d .
In a proper case if there is no attack on the iutegrity or cliaracier of a judge, 

the Court wo aid accept an aprjlvfgy,

G i u u r t  (Offg. GoYcrnment Advocate) for the Crown. 
B a  H a n  for the respondent.

1929

T h e
G'OVEHS-

MENT
A d v o ca te ,

B u rm a
V.

Sa ya  S e in .

Mya B u and B rown , ] J .—On the motion of the 
Government Advocate the respondent, Saya Sein, has 
been called on to show cause why he should not be 
punished for contempt of Court,

The respondent is the printer and publisher of a 
paper known as The Kesara ” newspaper published 
at Moulmein.

A case had been tried in the Court of the Special 
' Power Magistrate, Moulmein, against one U Ba Chit 
and a number of others. In the trial Court all the 
accused who had been charged were convicted. 
They all appealed to the Sessions Court, and that 
Court, whilst setting aside the convictipns of the 
other appellants, confirmed the convictions of Ba Chit 
and Maung Naw.

The complaint is with reference to an ’ article 
published in The Kesara *’ newspaper on the 6th of 
August, 1929, after the Sessions Judge had passed 
orders.



i m n  At the time of the writing of the article, an
tuf, appiic'ation in revision had been filed in this Coiirt̂

the hearing of that application was then pending, 
claimed that the respondent is guilty of contempt 

for two reasons : f i r s f h '  that in the article in question
EawvSkis, , , ,  , . , /-— he had commented on a matter which was s i i b -

'jj.̂  j i i d i c e  ; and, s e c o n d l y ,  that the article in itself was
one that was likely to bring the Judge and the Court
into contempt.

Tiie article sets forth briefly the orders passed by 
the Sessions Judge and then goes on to say

'■* In view of the fact that tlie said case implicated a big 
timber merchant of the Nou-Bunnese Community it has not only 
cxsrcisecl ihe public mind muc.h and aroused special interest and 
discussion but tlie Court-room war, also crowded by spectators 
who came to watch the proceedings during the liearing of the case 
botli before the LoiVer Court and the Sessions Court. However 
an appeal liavhig been preferred in the Sessions Court directl3'' the 
Lower Ccini had passed its judjfnient and sentence, we had 
thouj îit that justice would prevail and have waited qiiietly without 
wiitmiT anything regarding the Lower Court’s judu.ment. Now 
upon a consideration of the Sessions Judge’s juds^ment as we do 
not feel that justice had been done, we shall, in duty bound, have 
t j  write and express our cornmsnt and criticism.”

The article then proceeds to comment on the 
case, li; suggests that if ihe facts are proved the 
conviction should have been under the Forest Act 
and not under the Indian Penal Code, It then goes
on to say ;—

“ Here in U Ba Chit’s case he has been convicted not imder 
the Forest Act which is applicable but under section 413 of the 
Indian Penal Code and awarded a sentence of imprisonment for 
the very tirst offence and therefore we are very sorry. Pondering 
over this state of affairs in the light of the saying of the ancient 
a*bDr̂ 3̂ G:>̂ ;«a:Sii3S5̂ .V r>5oc^T,5oo'5̂  ̂ {HI. Living not for life’s 
sakê  but**"for honour) every thoughtful person v;ill be able tO' 
gauge the. extent of gtief and shame to w'hich U Ba Chit a. 
respeclable resident who has won the trust and confidence of the 
f^Qple and who has acted as one of their Municipal Commissioners^
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Pagoda Trustees and Executive T^lemhers of the local relij îQus 9̂29
and sccial associations has been subjected. Xhe

Mr. W riabl, the Sessions ]nclge, who heurd U Ba Chit’s appeal Govern-
Is yet R youth of little experience, and it must be said th^t his aovocate.
decision is not different from that of tlie Lowt-r Court in the same Bus»r;'i
way as the water of a well, so t j  speuk, is not different froui that sayaSeix
of :i pond. In connectiors willi youtlifril SessionsJudc^e M r.Justice 
Williams of t!ic Culcutia High Court bus recently made a deiiriitc  ̂Bi';u\vx, |J* 
shiterneiit in liis jud'^ui’.‘ut in, a case lieaxd by him, thii.-; ;—■■

Owinj  ̂ to the pniciicu peculiarly in votiue tiu-ou.i^hout India ol' 
investing yoiiii^ Judges cn liitlc Ici âl experience in trie di.stric'iS 
with full powers to pas;-̂  seutcr'.ce of d;̂ ;id'i :x rcHpciiiaildii'y
has devolved upon tise Ffii*;:i CoiirL’ In accorciaiice with ilie 
dictinii thus expres‘-ed as on ;!,ccc!int o[ the decision of ?i youihfil 
Ses.sion-: JnJije, U Ii;t Chit has bcesi Kubjecied to a :4rc-it shame as 
iiiuoh us io feel like ahnost dyini  ̂ of it, and as such he deser\'es 
a vei'v ,areat sympathy and so we iutve t<i write this by way of 
explanaticm.”

The respondent does not deny the publication of 
ibis aiiicle. He expresses bis williiigacss to tciitk'r 
an apology if we shuuld think tliat tlie article did 
araoiint io contempt. But it is contended that, iti 
factj tliere has no contempt of Court which would 
justify this Court in taking action.

Ill Halsbiiry’s Laws of England, Volume \nij, 
piinigniph 614, it is laid down that it is a coiiteinpt- 
to publish an 'article in a newspaptr comiiiciitiag on 
the proceedings in a pending criminal prosecution or 
civil action.

When the conirnents v-î ere published in the present 
case, iiiere were proceedings pending in this Court.
We understand thie respondent to claim tliat, he was 
unaware of that fact when he wrote the article. But . 
he must iiave' kr;Own that in such cascŝ  revision 
proceedings were bound to follow, and wc do not 
consider tliat on this ground alone he can be held 
not to have been ^uihy of contempt. But it Irab bceai 
c o n s t a n t l y  l a i d  d c i v n  that the sujiimary jurisdiction
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1929 possessed by a High Court to punish for contempt
^  on the ground that an article was pubhshed during

the pendency of criminal proceedings ought only to
A d v o c a t e ,  exercised when it is probable that the publication

will substantially interfere with the due administration 
SayaSEIN , r ■__ of justice.

case of the Legal Remembrancer v. Matilal 
Gliose and others (̂ 1), the learned Chief Justice, Sir 
Lawrence Jenkins, observes at page 221 :—

“ It is not enough that there should be a technical contempt 
of Court; it must be shown tliat it was probable the publication 
would substantially interfere with the due administration of 
iustice.

Thus we find Lord Morris in deliverin^  ̂ the judi^ment of the 
Privy Council in McLeod v. St. Aiibyn ( [189^] A.C. 549), describ
ing committal for contempt of Court as a weapon to be used 
sparingly and always with reference to the interests of the 
administration of justice. This is an authority that must commend 
our respect. But it does not stand alone. In Plating Company v, 
Farciiharson ( [1881]  17 Ch. D. 49), Jessel, M. R., after saying 
that the practice of making the motions against innocent people 
ought to be discouraged as far as possible, added ‘ they lead to 
great waste of time and to a considerable amount of costs and unless 
the Court is satisfied that the publication is a contempt which 
interferes with the course of justice, of course, the Court ought not 
to interfere; ’ while James, L.J., said of the motion made against 
the proprietors of the newspaper who inserted an advertisement 
in the ordinary course of business, that it seemed to him to be 
idle and extravagant and a thing to be strongly discouraged. And 
later be says : ‘ 1 think these motions are a contempt of Court in 
themselves, because they teiid to waste the public time. ’ ”

We do not think it necessary to labour this point, 
as we do not understand the correctness of the principle 
to be contested. Can it then reasonably be said that 
the publication of the present article was at all likely to 
interfere with the due administration of justice, because 
it was published during the pendency of the Revision
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proceedings in this Court ? We cannot see how it is 
possible to hold that there was any such probability. the
W e do not think it would be contended that this Court 
is likely to be influenced by a suggestion that, because 
a certain act mav amount to an offence under the „

Sa ya iS e i s .
Forest Act, therefore, it should not also be punished —
under the Indian Penal Code. There is no question of ' toowS, 
any witnesses, jurors or assessors being influenced.
Revisional matters are dealt with by a Judge alone and 
for the most part are concerned with questions of law.

The article does not in itself suggest that the writer 
had any thought of proceedings tiiat might follow in 
revision. He definitely states that he reserved his 
comment until the trial in the Sessions Court was over, 
and we see no reason to suppose that he published the 
article with any idea that anything he said would be 
likely to have an effect on the revisional proceedings,
Thatj of course, would not save him if, in fact, the 
article was likely to have such an effect. But, in our 
opinion, there is no probability whatsoever that the 
publication would substantially interfere with the due 
consideration of the case in revision before this Court.
W e do not wish to be understood as approving of 
the making of comments on pending Judicial proceed
ings, Such comments are clearly always severely to 
be deprecated. But ev’en if the comments in this case 
amounted to a technical contempt on the ground that 
they were made whilst the case was snh-jiidice, we 
think that the authorities are clear that the case is not 
one in which on this ground the Court would be 
justified in exercising its summary powers.

There remains, however, for consideration *the other 
point which has been raised. It is contended that the 
attack in the report made on the judge itself amounts to 
contempt of Court. It has been laid down that any 
act done or writing published which is calculated to-
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Saya SE3N.

1929 bring a Court or a ju d g e  into contempt, or to lower 
h i s  i i u t b o n t y ,  o r  t o  i i i t e r t e r e  with the due course of 
justice or the iawfui process of the Court, is a contem pt 

AnvucATE. CoLiTt« This principle was definitely enunciated in
bUrf.’tlA Ji L

the case of IV/e O/u ê/i v. (1). At p^ge 4 0  of the
report, Lord Russell, Chief Justice, states ;■—

*"bkown, IJ^ “ Any act done or writing published calculated to bring a Court
or a, Jndj ê of the Court into contempt, or to lower his authority^ 
is a contempt of Court. '' t-  ̂ That
description of that class of contempt is to ba taicen subject to one 
and an important qualification. Jud<fas and Courts are alike open 
to criticism, and i[ reasonable argument or expostulation is offered 
aj âinst any judicial act as contrary to law or the public good, no 
Court coukl.or would treat that as contedipt of Court. The law 
oa^ht not to be astute in such cases to criticise adversely what 
under such circumstances and with such an object is published ; 
but it is to be remembered that in this matter the liberty of the 
press is no greater and no less than “ the liberty of evei'y subject 
of the Queen.*’

If the article complained of had confined itself to 
fair criticism of the justice of the decision of the 
Sessions Court, then, no question of contempt on this 
ground would arise. But the article goes farther than 
this. It does not confine itself to the justice of the 
decision, but definitely attacks also the competency of 
the Judge who tried the case. It suggests that the 
Judge, on account of his youth, was unlikely to differ 
from the decision of the lower Court, and, finally 
states :

“ On account of the decision of a youthful Sessions Judge, U 
Ba Chit has been subjected to a great shame as much as to feel 
like almost dying of it, and as such he deserves a very great 
sympathy  ̂ ^

There is, it is true, no vsuggestion whatsoever against
the honesty or character of'the Judge. But it seems to 
us ine-vitable that the publication of such remarks in a

S5C INDIAN LAW  R E P O R T S. [V o l. Vli
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public newspaper must tend to bring tlie Court and tlic ^

Jocl^e wi'io heard the appeal into contempt. the ^
We have been referred on beiiali of the rtfspondcnt 

to the case of I n  t h e  i n a l t e r  o f  a  S p t x i a l  R e j e r e r , c e  f r o u i  

t h e  B a J u u n a  I s ! i j ? n l s  (1). , In tliat case the Chie'̂
 ̂ . SATA Sh is ,

Justice of the Bahama Islands was attacked in a lelter ^
published in a newspaper. It was held that the letter 
in question, tlioiigli it might have been made the 
subject of proceedings for Ubel, was not in the cireiim- 
stances calciihited to obstruct or interfere with the 
course of justice or the due adminisiratioii of the law, 
and, th.erefore, did not constitute a contempt of Court.
It seems to us, however, that tiiat case can be clearly 
distinguished from the present case. Tiiere was i n  that 
case no criticism of the Judge’s action in the trial of any 
case. It was ratlier a personal attack on the Chief 
Justice than a direct attack on his administration of 
justice. In the present case there is quite clearly an 
attack on ,the Judge not in his personal and private
capacity but in his capacity as a Judge in the conduct 
of a particular case. The comments are to the effect 
that there has been a failure of justice owing to the 
incompetence of the Court, and we cannot l?ut look 
upon such comments as being likely to bring the Court 
into contempt, and, if unchecked, ultimately to inter
fere with the course of justice or the due administration 
of the law.

We are, therefore, of opinion that the publication 
of the article in question did amount'to a contempt of 
Court, and we are bound to protect Subordinate Courts 
from such attacks. , ,

The respondent did not at once, when called upon 
to sl'iow causê  tender an uncoiKhtional apology ; but 
in the complaint as ,filed before us, what wa%,'chiefly 
insisted on was that the publication of the artic le

(1) \ m 3 ]  A .C .'lS S .
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1929 amounted to a contempt, because it took place during
T h e  the pendency of the Revision proceedings in this Court.

On this ground we have held that no case has been 
rô d̂e out for us to take action, and we must, therefore^ 
hold that on the main ground taken in the application 
the respondent was justified in raising the objections
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B urm a
V.

Sa y a  S e w .

My a  Btr AKi) T V IBRc\ra, jj. he did.
We understand that he is ready now to tender an 

apology to the Court. Bearing in mind the fact that 
there is no suggestion made against the integrity or 
personal character of the Judge in the article com
plained of, and that cases of this kind are fortunately 
rare in this province, we allow the respondent an 
opportunity of tendering an apology before passing 
sentence upon’him.

*  5|1 *

On the judgment having been read over, the res
pondent states that he regrets that the remarks appear
ing in the article complained of were derogatory and in 
contempt of the Court of Session and the Judge of that 
Court, and he tenders an unqualified apology. And he 
undertakes to be careful not to offend in a similar 
manner again.

In all the circumstances of the case, we consider 
that the apology may properly be accepted. We accept 
the apology and discharge the respondent.

Considering that the main ground on which the 
petition was made has failed, we make no order for 
costs of this application.

Dr. Ba Han for the respondent undertakes that the 
fact of an linqualified apology having been made will 
be published in the respondent’s newspaper.

No. 68, H.C.R., 19-12-1929— 3.000.


