=0 IXDIAN LAW REPURTS. {voL. v
APPELLATE CIVIL.

Before Br. Fusitce Scott-Smith and Mr, Jusiics r‘, orde.

T'DE RAM anp HARI KISHEN ( TIFFS)
Appellants,
versus
‘ATMA RAM axp orHERS (DEFENDANTS) Eszpondents,
Civil Appeal No. 801 of 1920,

Pre-emption—Suit for part of the propesty sui—when
comypetent.

On 18th March 1918, one R. S. sold certain house pro-
perty to A. R. and J. D. On 16th July 1913 J_ Ir. sold his
half share to A. R., and on the same day A. R. sold a por-
tion of the property to M. 8., defendant-respondent on the
latter asserting his right of pre-emption. The plaintifis then
brought the present suit for pre-emption of the portion which
‘A, R. had not sold to M. 8. The first Conrt decreed the
claim, but the Distriet Judge on appeal held that AL S., not
having pressed his claim to the whole of the projerty sold,
had lost his right as a pre-emptor, and tha$ the plaintiffs
thereiore could and should have sued for the whole of the
property sold and that they were not entitled to pre-empt 2
part only, ‘ .

Held, that as A. R. had himself broken up the property
sold by parting with a portion of it to M. 8., who bad a right
of pre-emption, he had no grievance when the plainiiffs sued
him for the remainder of the property and the suit was there-
fore competent. The principle of denying the right of pre-
emption except as to the whole property sold is that by,
breaking up the bargain the pre-emptor would be at liberty,
to take the best portion of the property and ieave the Worst
part with the vendee,

Sheobharos Rai v. Jiach Rai, per Mahmeod, J. (1) and E
‘Ram Nath v. Badri Narain (2); followed.

Ellis” Taw of pre-emption, 4th' Edition, pags 147 et seq.
referved to—also Fatteh Chand ~v. Nihal Singh (J) and
Ralla ». Dayal (4). '

(1) (1886) I L. R. 8 All, 462. {3) 106 P. R. 1880
i2) (1896) T L R 19 ANl 148, {4) 34 P. R. 1303
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Second appeal from the decree of Li.-Coi. 4. 4.
Irvine, Dristrict Judge, Ambalw, dated the 2nd Febru-
ary 1924, reversing that of Sheikh Rukn-ud-Din, Sub-
ordinate Fidoe, 15t class, Ambala, dated the 26t June
1919, and dizmissing the plaintiffs’ suit

Jacaw NatH, for Appellants.
. . Narane, for Respondents.

Fke indgment of the Court was deliverad hr—

NeoTT-SITH, J.—The material facts of the case
1ich the present second appeal arises are as fol-

On the 1Sth March 1918 Ram Singh sold certain
house proverty to Atma Ram and Janki Das. On the
16th Julr 1918 Janki Das sold his half share
to Atma Ram and on the same day Atma
Ram sold a portion of the property to Mukand Singh,
defendant-respondent, on the latter asserting his right
of pre-emption. Udé Ram and another then brought
the present suit for pre-emption of the part which
‘Atma Rar: had not sold to Mukand Singh. The first
Court decreed the claim, and both the parties appealed
to the District Judge who held that Mukand Singh,

who had a right of pre-emption, not having pressed
his claim to the whole of the property sold,-had lost his.
right as a pre-emptor and that the plaintiffs therefore-

‘could and shonld haveé sued for the whole of the pro-
pelty sold and that they were not entitled to pre-empt
a part only. He accordingly dismissed the plaintiffs”
claim, and they have come up on second appeal to this-
Court.

It iz common ground that the general rule is that
the pre- emptor must take over the bargam as a whole_,
and that he is not entitled to sue for a part only, when
he is entitled to sue for the‘whple Ellis in his L, W
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of Pre-ewption, 4th Edition, points out at pages 147
¢t eq. that this general rule is limited to certain cases
which he details. The present case does nat appear
to e covered by authority. Counsel for thz respon-
ﬂ;em\ cites Fatteh Chand v. Nihal Singh (L and Ralla

. Dayol (2) as authorities for the propomwrh that a
pr&-empmr cannot relinquish his claim to a part of
the property sold, and that if in buying pr pmrty to
which he has a right of pre-emplion he associate:
self with a stranger who has not such a right, he loses

hig right of pre-emption. In accordance with these
authoritics it o eppears that Mukand Singh, who had
a right to pre-empt the whole property, by taking only
a portion from Atma Ram, lost his right of pre-emp-
tion and therefore the plaintiffs could have brought the
present suit for the whole of the property sold. The
question, however, is whether they were bound to sue
for the whole of the property. Counsel for the appel-
lants has cited the case of Sheoblaros Rai v. Jiach Ras
(8), in which Mahmood J. said that the prineiple of
denying the right of pre-emption except as to the whole
of the property sold, is that by breaking up the bargain
the pre-emptor would be at liberty to take the best por-
tion of the property and leave the worst part of it with
the vendee. He said that the rule applied only to those
transactions which, while contained in one deed, could
not he broken up or separated, and that it should be li-
mited to such transactions, and the reason of it 2ices not
exist where the shares sold are separately specified, and
the sale to the stranger is distinct and divisible, though
contained in the same deed as the sale to the co-sharers.
In that case the sale was to persons having a right of
pre-emption and to a stranger who had no such right,
but the shares sold to each were distinctly specified and
it was held that in such a case the suit could not be

{1) 105 P, R. 1880, {2) 34 P, R. 1903.
(3) {1886) T L R, 8 AllL 462,
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brought in regard fo the portion of the property sold
to the persons who had a right of pre-emption. This
case was followed in Ram Neth v. Badri Narain (1).
Dr. Narang who appeared for the respondents ad-
mitted the force of these authorities, but said that they
did not apply to the present case, because the original
sale was not one of specified portions to Atma Ram and
Mukand Singh. They are not on all fours with the
- present case, but in our opinion the principle of them
should be made applicable toit. Atma Ram having him-
zelf broken up the property sold by parting with & pox-
tion of it to Mukand Singh who had a right of pre-emp-
tion has no grievance when the plaintiffs sue him for
the remainder of the property. He wounld not gain
anything by plaintiffs suing not only for the portion
of the property left with him but also for that sold
by him to Mukand Singh. This is not a case where
the plaintiff is seeking to pick and choose part of the
property in the possession of the vendee. The vendee
himself having parted with a portion of the property
does not suffer in any way whatsoever by plaintiffs not
suing for the whole of it. The reason for the rule that
the pre-emptor must take over the whole of the property
sold no longer exists. The giving of a decree to the
plaintiffs will not invelve any breaking up of the bar-
gain as understood in the law of pre-emption because
it has already been broken up by Atma Ram himself
in selling a portion of the property to Mukand Singh.,
We therefore accept the appeal and setting aside
the decree of the District Judge remand the case to
nim for redecision of the parties’ appeals lodged in his
Court. Stamp in this Court will be refunded and
other costs will be costs in the ecause.
C.H.0O, | !
Appeal accepted.
Cuase remaﬂdad;

A1) (1896) 1. L. R. 1%.A1, 148
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