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Dm, 4.

Before Air. Justice Broad,way and Mr. Ju&tice'Ahdul Rdoof*-

TAFAZZAL BEG, alias BADSHAH M IEZA (De­
fendant) Appellant, 1923

versus
M AJID  ULLAH, etc: (Plaintiees) Respondents.

Civil A pp ea l  No. 6 5 9  o f  1920.
Ilfuhmnma.dan Law— ^Walvf— Wakif r-etaining possession 

’during his lifetime as Mutwalli— and directing that a small 
nmount out of the income of the dedicated property he paid to 
his daughter-in-law for life—Illusory Wakf— Public Religious 
Trust— Civil ProcedAire Code, Act V of 1908, section 92.

One K . B. made a wa'k.f of certain liouse property for tlie 
support and maintenance of a mosque. He appointed Mmself 
ilie first mutwalli for life, and appointed His great-grandson as 
ilie second' mutwalli, and both carried out tlie objects of tlie 
during: tlieir lifetime. He also appointed bxk naib'-irivMw^Uii 
to assist tlie in tlie inanageinent and nî keep of tlie
•mosque. TEe dediciated House property yielded an income of 
Es. 22-4-0 per montli, out of Trliicli Ks. 2 -were to be paid to tli'e 
daug'l.ter-in-la'w of tke lualdf for Ker life, and tlie remaining: 
amount vras to be utilised for the repair and management of 
tlie mosque. Tliree members of tlie Muliammadan oom.munity;
''brought the jiresent suit for removal of the present 'mutwalli, 
accounts, etc.: .......

Held, that according to Hanafi Law a can appoint
himself the mutwalli oi the 'wa/f/ created fey himj and retain 
t h e p r o p e r t y  in his possession as suchto

3£uham.mad Azis-ud-Din Ahmad Khan, t .  Legal 
krancer iX), distinguished. ,

Ameer Ali’s M.uhammadan Law, Yolume 1, !Fourth Edi- 
'tion., page 441, referred to.

Held also, that the wal<j was not an illusory one merely; 
because Rs. 2 per 'mensem were to be paid to the daxighter-in« 
law for life out of the income of the dedicated house property.

a) (1S93)IL.R.15A1L321.
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192a Pathuhutti Y. 'Avathalakutti (I) ̂  distinguisKed.
Held furthery that tlie mosque in question was a public reli­

gious trust, as it was never even alleged tliat it was a private 
mosque and tTiat the public had no right to congregate therein 
without special permission ; the provisions of section 92 of the- 
Code of Civil Procedure were therefore applicable.

MaJiomad Ismail Ariff v, Ahmed Moola 'Da/wood (2), 
referred to,

first af'peal from the decree of 'J,,. Coldstream, 
Esqidre, District Judge, Delhi, dated the 21st January 
1920, decreeing the 'plaintiff's claim for administration, 
of the mosque, etc.

B. D. KureSHI, for Appellant.
Tirath Uam, for Respondents.

The judgment of the Court was delivered by—
'Abdul Raoof J.— This was a siii't brought under 

section 92 of the Civil Procedure Code by three members 
of the Muhammadan community of the city of Delhi for 
the removal of the present mutivalli of a public ivahf ; 
for the appointment of a new mutwalli ; for accounts 
from the present and generally for the setti-
ing of a scheme for the management of the trust. One 
Kadir Bakhsh, a resident of Delhi, Kashtiairi Gate  ̂
made a wahf of certain house property for the support 
and maintenance of a mosque. He appointed himself 
the first mutwalli for his life and after his death he ap­
pointed Badshah Mirza alias Tafazzal Beg, his great- 
grandson under the guardianship of his grandmother 
'Mimammat Ashraf-ul-Nisa, as the boy w a s  a  minor 
Ee also appointed six naih-miitwalUs to assist the mut- 
walii in the management and upkeep of the mosque. 
The dedicated house property yielded an income of 
Es. 22-4-0 per month. Out of this Ss. .2 f  er mens0v  ̂
were provided under the deed to be paid to M^ssarfiTtiat 
^arkat-ul-Nisa, daughter-in-law of the t£;aM/,^|or her

{1) (1888) I  L. R. 13 Mad. 66. (2) (1916) I. B. L. 43 Cal. 1086, 1100 (P. C.)*
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life.. The rest of the incoine was directed to be utilised 
'for the following purposes : ~

(a) Eemuneration of one of the six
who would undertake to collect the rents ;

(b) Purchase of matting for the mosque ;
(<?) Providing dols (buckets), rope, etc., for the 

mosque and well, earthen pots and fuel ;
(d) Appointment of a Hafiz to teach the Quran ;
(e) Appointment of a moazzan ;
(/) Feeding the poor during the Ashra Muhar- 

ram ; and
{g) if any balance remained in the hands of the 

mutwalli after remunerating himself it was 
to be utilised for the purchase of property 
to be added to the endowed property.,,

Kadir Bakhsh acted as the first and utilised
the' income for the objects mentioned in the deed. 
After his death the properties came under the manage- 
aaent of the muUvalli and his assistants; but it is stated 
in the plaint that they did not manage the wali>f as 
directed in the wakfuama by the waJcif. It is further 
stated in the plaint that after the death of the 
mutwallis Badshali Mirza alone continued to realize the 
rentsv but he did not spend a single farthing on the 
mosque and in connectiGn with the management of the 
mosque and in carrying out other instriietiohs contained 
in the ivahfnamaWiX that h& had all along been spending 
the entire money for private purposes. The plaintiffs 
called upon him to render accounts of the income of the 
endowed property but he ref used to do so. Thereupon 
tihe plaintiffs made an application under section 92 of 
the Civil Procedure Code to the Deputy Commissioner 
for^^^ction to institute a suit against the mutwalli.. 
Such permission having been granted, a suit was insti-*

1023 , 

T a p a zsa l  B h©
-V.
XJLLkm.
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tuted on the 23rd of July 1919, but owing to non-pay­
ment of process fee it was dismissed on the 21st of 
August 1919 with permission to bring a fresh suit., 
Hence this suit was filed on the 30th of August 1919.

The defendant Tafazzal Beg resisted the suit and 
put f orward some contradictory pleas. In paragraph 1 
o f the written statement he totally denied the wakf of 
the property in favour of the mosque. In paragraph 3 
he, however, alleged that the income of the tvakf was 
not' misappropriated but that he had been discharging 
his duties very honestly and in good faith. In para­
graph 1 of the additional pleas he denied the public 
■character of the toahf and alleged that it was not en­
forceable under the Muhammadan Law owing to its be­
ing uncertain anci vague. In paragraph 2 he further 
.'attacked the tvaJcf on the ground of its being illusory 
because only a very small amount of the income was 
provided to be spent on the moscjue.., Section 92 of the 
Civil. Procedure Code was alleged to be inapplicable 
;Owing to the private character of the wakf. In para­
graphs 5 and, 6 of the written statement he, however, 
■admitted that he had been appointed the permanent 
mutiualli by the ti'ahif on accoun.t of his near relation­
ship and in paragraph 7 he pleaded that the property 
was manag'ed properly and that there was nothing to 
justify the institution of the suit. The statement of the 
defendant' was taken on oath before the framing of the 
issues in which he completely admitted the existence of 
the wa/i/ but denied its public character. The'suB- 
■stance of that statement is to be found in the following 
passage The property is not mine, it h  wahf hut 
not a public wahf . The deed provides for certain ex­
penditure connected with the mosque. This is not a 
public matter. I now spend money according^o ilie 
wakf naina or rather more upon the mosque.”



Taffizal Be©
V .

Of the assistant mutwallis only Muliammad Isliak 1923 
lias survived. He lias been examined on behalf of the 
plaintiffs in the case as a witness. The following 
significant passage is to be found in his deposition - Majid Um,ab.

Sb nmh-miitwalli. Four other mutwallis uxq 
dead. I worked as mutioalli iintil about 12 years ago,
'The mosque had an income of Bs. 24 fe r  mensem then.
About Rs. 15 or IQ per mensem wslq spent on the mosque.
,We saved money enough to buy two shops and a kotJia 
with balcony for Rs. 600 and added them to the mos- 
• que”

As to the present condition of the mosque he stated 
that the walls were broken down ; that the mosque was 
badly in need of repair; that the property bought was 
in need of repair, and that Mussam,mat Ashraf-ul-Nisa 
herself had complained of the conduct of the defendant.
In addition to this witness there were other witnesses 

' Called; to prove the mismanagement of .the affairs of 
r the waJcf hj the mutwalii. The Court found against 

the defendant on all the points urged by him. It, 
however, refused to remove him from towliat for the 
present. The gist of the findings of the Court below is 
contained in the following passage to be found in the 
judgment:— ,

‘ ‘ My concliisioiis are tkat tMs is a public trust b£ a religioug
natTixej tiiat tli e property described in tlie deed is 'WL oilv d eyoted

■ to the trust witli the exeeptioii of 'Rs. 2 per rnmsem tliat the 
trust is explicit and not so Tag'ue as to Tje-inca  ̂ < f oxcL-ution, 
that its instructions can readily te understood and followed by 
ilie mutioalli, that the miutwalli is: "bound to account foT the 
:Tdiol̂  the income wlien. called upon hy an interested 
person, that the defendant lias not faitMully esecaited th'S 
tî iist in the past, and tliat plaintiffs are [entitled to' ask fdt 
accounts. ”

The Court directed the defendant to hand over 
th^^s^ounts of the income from the wakf property and 
'Expenditure on the mosque and connected with it from
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1928 the date he tooK over the trust to the plaintiffs within 
T imAL Be# month, and the plaintiffs were directed to submit 

a scheme within two months for the future management 
Majib Ullah. of the wakf. The Court further laid down that 

Muhammad IshaK would act as assistant mutwalli 
along with- two other assistant mutwalUs to be' 
appointed hereafter. Against the decision of the 
Court below the present appeal has been preferred and 
Mr. B,i D. Kureshi has appeared on behalf of the 
defendant.

The first argument put forward by him is that, as 
the wahif remained in possession of the wakf property 
in spite of the execution of the document, the dedication 
never took effect and the property continued to be his 
private property. In support of this contention he has 
cited the case of 'Muhammad A ziz-ud-Din A hmad 
'Khan {defendant) v. The Legal Remembrancer to Gov-- 
ernment, N. W. P. S Oudh (plaintiff) (1). That case- 
has no manner of application to the facts of the present 
case. In that case the waJcf was never acted upon and 
the continue to retain possession until his death'
of the property dealt with by the deed. In the present 
case the wakif constituted himself the fa it mutwallv 
and retained the property in his possession as such.. 
The evidence tendered in this case clearly shows that 
he acted upon the deed and carried out the objects of the- 
wakf in his lifetime and that the subsequent mut-walli 
also carried out the objects of the wakf. According td> 
the Hanafi Law a wakif can appoint himself the 
walli oi the ivakf created by him, see Ameer A li’s 
Muhammadan Law, Volume I, lY  Edition, page 441. 
The rule is thus stated there Th& wa^df may law-' 
'fully reserve the (the management of the trust)'-
for himself; this is according to Abu Y-usaf; and^sQillal

(1) (1893) I. L.R. 15 All. 32L
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-also has said the same. And the Sahib-ul-Hedaya (the 1QM
author of the Hedaya) states this is the approved 
4octrine.’ '
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There is a slight difference of opinion between Abu 
Yiisaf and Imam Muhammad, the two celebrated dis- 
•tiiples of Imam Abu Hanifa, with respect to the towUat 
of the waldf. According to Imam Abu Muhamm:ad “ a 
waMf will not be the trustee unless he has reserved the 
trusteeship for himself at the time of consecration; but 
according to Abu Yusaf consignment is not necessary in 
the case of the wakif, so even when he does not (ex­
pressly) reserve the trusteeship for himself, he will still 
■be the trustee.” In this case, however, the trustee has 
reserved the trusteeship for himself in the deed of 
wakf. Thus, according to both the Imams the wakif 
was entitled to manage the property as its mut- 
loalli. The contention, therefore, has no force and 

.inmst be overruled,.,

The next contentiGn put forward before us by the 
learned counsel is that, as only a small portion of the 
income of the luakf property has been directed to be 
utilised for the purposes of the mosque, the must 
be treated as illusory and ineffectual. In support of
this contention the learned counsel has cited the case of... ,
TatfmkutU, flaintif-affellant '̂ - ^Ava/thalaMiMi 
others, defendcm ŝ-T6Sfon<^  ̂ The facts of the
xeporfed case cleaiiy show that it was designed by ihe 
so-called creator of the to keep the property for the 
■aggrandizement of his family. In the present case, as 
already shown, with the exception of Bs: 2 
"directed to be given Xo Miissammat Barkat-ul-Nisa, 
the entire income had been directed to be devoted to the 
purposes of the mbsque. It is impossible to hold in this 
cas@^hat the wakf was an illusory one. The statement

(1) (18S8) T. L. R. 13 Mad: 6S.

Tafaz25AI« Be® 

Majkd Uslah.
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of the defendant Mmself clearly shows that the entire- 
income had been spent on the mosque. The surviving 
assistant mutioalli, namely Muhammad Ishak (P„ W.. 
2), has also stated that after the death of the tvakif he 
worked as mutwalli until about 12 years ago and that 
the major portion of the income derived from the dedi­
cated property was spent on the mosque. The balance 
that remained in the hands of the mutivallis was utilised 
for the purpose of purchasing property to be added to- 
the wakf property. There is other evidence also which 
shows that the tvakf had been acted upon by Kadir 
Bakhsh, the first muttvalli, during his lifetime and 
afterwards by the mutiualli and the assistant mutwallis.-

The argument that the dedication in favour of a 
mosque is a private wakf and not public is futile as no- 
one ever alleged that the mosque was a private mosque: 
and that the public had no right to congregate therein> 
without special permission. The following remark of 
their Lordships of the Privy Council in the case of 
Mahomed Ismail Ariff v. A limed Moola Dawood (1), 
disposes of this plea:— “ With respect, however, tO" 
public religious or charitable trusts, of which a public 
mosque is a common and well known example, the Kazi’s-- 
'discretion is very wide.’ -

I'rom this it is clear that the wakf in question comes 
within the rule laid down in section 92 of the Civil Pro­
cedure Code.

In our opinion, the view taken by the learned Dis­
trict Judge is correct and no valid exception can be taken- 
to the decree passed by him. We, therefore, affirm his. 
decision, uphold his decree, and dismiss the appeal, 
with costs.-

E.
A iDfectl disTMssedi

\1) (1910) 1  L. E. 43 Cal. 1085, 1100 (P. C.)


