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due to the partnership without joining the legal 
representatives of the deceased partner.

It, therefore, follows that a Buddhist wife can 
maintain a suit in respect of a partnership asset in 
her capacity as surviving partner without any reference 
to her succession to the interest of her husband in
the asset or debt due to them jointly.

As this is the sole point on which tlie learned 
Judge of the Small Cause Court dismissed the case 
I set aside his decree and remand the case for dis­
posal on the merits.

A P P E L L A T E  CIVIL.

B e f o r f  Mr.  Ji-isUce
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S uit o f  ti S m all Cause Jiatui'e— Tritd by Ton’nship Ju d g e  as such, fhough h iv csicd
li iih poWiU's o f a  SiiiaU Cause Court— ch arac ter  o f stiif not a lt e r ed  by the 
in is ia k e—tio appeal to B fs tric t  Court.

Where the same jud;4e presides. o\-or a Small Cause Court and a Township 
Court unci tries by mistake as Judge o! the Township Court a case of a Small 
Cause nature, the mistake does not alter the character of the suit an d  no appeal 
lies from the decree to the District Court.

...SInvc T ha  v. Nqn Pd. 2 U.B.R. (1907-03) Small Cause, l ^ r c f c r r c d  to.

1929  

Aug. 30.

Giiha for the applicant.
Hock for the respondent.

B ro w n , ].— The respondent brought a suit against 
the petitioner for recovery of Rs. 181-6, the value of 
damage which he alleged was caused to his paddy 
by the petitioner. Tiie trial Court held that • it had

* Civil Revision No. 65 of 1929 from the judgment of the District Court of
Tharrawacldy in Civil Appeal No. 120 of 1928.
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1929 not been proved that the damage was caused by the 
petitioner and dismissed the suit. The respondent 

k̂ unxahon. appealed to the District Court. The District Court 
held that, frooi the facts proved, it could safely be 
presumed tliat the damage to respondent’s paddy 
was due to the action of the petitioner, -and gave 
the respondent a decree for Rs. 139, The petitioner 
has come lo tiiis Court in revision on the ground 
that no appeal lay to the District Court.

The suit was a Small Cause nature and 
cognisable by a Court oi Small Causes ; and the 
Judge o[ the Township Court of Gyobingauk, wlio 
tried the present case, has been vested with the 
power of a Small Cause Court up to Rs. 200. It is 
suggested on behalf of the respondent that the judge 
of the Township Court has not been vested with 
Small Cause Court power by name. It may be the 
case tiiat the Judge has not been appointed by name 
but only by virtue of his office as Judge of the 
Township Court. But no authority has been cited
lo me fo r ihe vievr that the Judge has, therefore, 
not the power of a Small Cause Court.

The damages claimed were less than Rs. 200 and 
the suit was therefore within the competence of the 
Small Cause Court ; and under the provisions of 
section 16 of the Provincial Small Cause Courts Act 
it was not cognisable by any other Court. In the 
case of Nga Shwe Tha v, Po (1) it was held
that, where the same Judge presided over a Small 
Cause Court and a District Court, and tried by 
mistake as Judge of the D istrict Court a case of a 
Small Cause nature, the mistake did not alter the 
character of the suit, and that no appeal lay from
the dcicree. The decision of the High Court of
Bombay in the case of Shankarbhai & Ors. v

tl) 2 U.B.R. (1907-09) Small Cause,T
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Spinabhai & miolhcr (1) was followed. The same ^̂ 29 
principle seems to me to apply to this case. ® The MAONGXra 
suit must be treated as though it had been tried by kyik\'Ihox. 
a Court ot Small Causes and no appeal lay. The j.
orders passed by the District Court are therefore 
illegal

I therefore set aside the decree of the District 
Court and restore that of the trial Court dismissing 
the suit - of the plaintiff-respondent. The plaintiff- 
respondent lY'ili pay the costs of ttK* defendant- 
petitioner in all three Conrts.

A P P E L L A T E  C iV !L .

IJi'/i,’.'!: j/r. Ja^iux L'nt-ri an , i  Mr. JisfUct' B rou ’i

MA KIN
V.

M AUNG PC) ^ lY IT  a n d  o t h e r s .

1929 

Sep t .  2,

B u d d h i s t  LiVit'-— I n h c i i i t i u c c —l s e p h c i v .̂— C h i l d r e n  o f  e l d e r  h r o t h c r  n d  c x e f i i d e d  
b y  c h i l d r e n  o f  y ou n g er hro iher.

H eld , iliat whilst a younj|er brother of the deceased Buddhist would 
exclude an cider brother, if thuv survive him, a nephevv by the elder brother 
would not be- excluded by a nepliew by the younger brother, where no brother 
or sister of the deceased survives him.

- . .|//j Kyaiv V.  M a Pn. 2 U.B.K, (92-96), 189 ; M aung B a Gon v. M a Pu'a Thit 
5 Eau. 747 ; M aim g Po TJiii Daii' v. M unug Po T hau , 1 Run, 316— re fer red  to.

Po H an  for the appellant.
B a  M aimg mid M aung Myint for the respondents.

C hari and Bhown, J|.— T he property in dispute 
in this case is the estate of one Daw Pwa, a  B urm an

_  _ (1) (1900) 25 Bom. 417.

*  Civil First Appeal No. 60 of 1929 from the judgment of the Original Side 
in Civil Begulat No. 139 of 1928.


