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that appellant would be relieved of liability under his 
separate agreement to pay the debt, since that 
ment was not void under section 23 of the Contract 
Act. There was certainly a debt due by Thein 
Maung and his wife to respondent, and I see no 
reason vchy appellant should be relieved from the 
liability, which he undertook, to pay so much of 
that debt as was covered by the bond.

I u^ould therefore hold that the personal decree 
against appellant was properly given and I would 
dismiss his appeal with costs.

C h a r i , J .— I concur.
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Aug. 28,

A P P E L L A T E  C IV IL.

B efore Mr. Justice, C hari.
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P drhiersk ip  Dchi—~^Snrvii'ittg partner's right to aue w iih ou tjo in in g  legal represm -  
l a f i v c  o f  dcccascd  p artn er—C ontract A ct {IX  o f  1872) s. 45— B u d d h ist couple, 
attiilogons position to that o f  partn crsh ih —B uddhist -d-'idow's right to suf. 
ivithcmi obtaining Letters o f  A dm inistration .

Notwithstanding the provisions of s. 45 of the Indian Contract Act, the 
surviviii" partner can file a suit in respect of a debt due to the partnership with-^ 
out joining the legal repressntatives of tlic deceased partner.

ILV J'.L . Pcrinuen C hctiyw  A nnuga Father, 4 L.B.R. 99—re fer red  to.
11 G'una V. U Kyaio Gauiig, 2 U.B.R. (1892-96) 204̂ —dissented  fro m .

The position of a Buddhist couple beinji analogous to that of a partnership, 
a Bur;nese Buddhist wife can maintain a suit in respect of n partnership asset 
in her capacity as surviving partner without any reference to her succession to 
ihe Hiterest of lier deceased Inisband in the asset or debt due to them jointly. 
It is therefore not necessary for her to get a succession certificate or Letters of 
Adminiriiration in respect of such asset or debt.

Ma Pc7tiig V. M aung Sh':t'c Hpaii\ 5 Ran. .296—re ferred  to.

* Civil Revision No. 231 of 1929 from the judgment of the Small Cause
of Rangoon in Civil Regular No. 3471 of 1929.
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Diwgali tor tlie applicant.

.C h a r i . J.—-The plaintiff in the siiit in the Soiall 
Cause Court is tlie survivor of a Buddhist couple. 
She claimed to recovcT a debt due to her deceased 
husband in xviiicli she presumably had a half interest 
as the Vvife.

l l i e  defendant objected to ihe suit on tlie ground 
that the plaintiff could not iile a suit without first 
obtaining Letters of Administration or a Succession 
Certificate.

The learned Judge of the Small Cause Court held 
that he was bound by the previous practice, which 
was to insist upon the production of a Succession 
Certificate or LettervS of Administration by a Burmese 
Buddhist wife or husband when a suit was filed in 
respect of a debt jointly due to them.

In some of the old rulings of the late Chief Court 
of f..ower Burma and of the Judicial Commissioner’s 
Court of Upper Burma it was assumed that one of 
a Buddhist couple got the whole estate not by 
survivorship but by succession so far as one half of 
the estate was concerned and therefore it was necessary 
for him or her to get a Succession Certificate or 
Letters of Administration in respect of the debt.

The position of a Buddhist couple as regards 
iheir proprietary rights has been considered in the 
Full Bench case of Ma Paing  v. Maimg Skwe flpato  
and eigJil others (1). In that case it vvas held that 
their position was analogous to that of a partnership, 
and that all the incidents of a partnership which 
were not obviously inapplicable to them because tlieir 
reiatioiiship was not a contractual one but a result 
■of status, might be applied in consideration of their 
rightSj proprietary or otherwise. If this is* so, it

II) (1927) 5 Ran. 296.
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1929 follows that standing in the position of a surviving
dawFwet partner^ the widow could maintain a suit in respeet'

K o t h a  of an asset of the partnership, irrespective of the
question whether the share of the deceased partner 

C h ari, j. belonged to the surviving partner or some body else.
In these cases what the law recognizes is the right 
of the surviving partner to realize the assets of the 
partnership. Order X X X , Rule 4, of the Code of 
Civil Procedue, makes this clear, but even before this 
provision of law it had been held by the late Chief 
Court of Lower Burma that a partner could maintain 
a suit in his or her own name in respect of a 
partnership asset without joining the legal represen­
tatives of the deceased partner in the suit. K.V.P,L. 
Ferimien. Cliciiy v. Armiiga Father (1'^ In that 
case Sir Charles Fox dissented from the Calcutta 
ruling, which took a contrary view, and agreed with 
the rulings of Madras and Bombay. This position is 
made clear in an Upper Burma Case, U Gnu a v. 
U Kyaw Gaiuig (2). The Judicial Commissioner 
of Upper Burma there recognized the position that 
the union of a husband and v\ife among Burman 
Buddhists should be treated as a partnership but 
held that because of the provisions of section 45 of 
the Indian Contract Act the wife could not sue in her 
personal capacity alcne and must, therefore, obtain a 
Succession Certificate in respect of the share of the 
other partner. But a different view of the applica- 
bility of section 45 of the Indian Contract Act was 
taken in lower Burma in the case I have cited above 
where it was held that notwithstanding the provisions 
of section 45 of the Indian Contract Act, the survi­
ving partner could file a suit in respect of a debt
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(2) (1892-96) U.B.R. (Buddhist Law , Marriage) 204.
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due to the partnership without joining the legal 
representatives of the deceased partner.

It, therefore, follows that a Buddhist wife can 
maintain a suit in respect of a partnership asset in 
her capacity as surviving partner without any reference 
to her succession to the interest of her husband in
the asset or debt due to them jointly.

As this is the sole point on which tlie learned 
Judge of the Small Cause Court dismissed the case 
I set aside his decree and remand the case for dis­
posal on the merits.

A P P E L L A T E  CIVIL.

B e f o r f  Mr.  Ji-isUce

MAUNG T IK
V.

KYINNAHON.'^

S uit o f  ti S m all Cause Jiatui'e— Tritd by Ton’nship Ju d g e  as such, fhough h iv csicd
li iih poWiU's o f a  SiiiaU Cause Court— ch arac ter  o f stiif not a lt e r ed  by the 
in is ia k e—tio appeal to B fs tric t  Court.

Where the same jud;4e presides. o\-or a Small Cause Court and a Township 
Court unci tries by mistake as Judge o! the Township Court a case of a Small 
Cause nature, the mistake does not alter the character of the suit an d  no appeal 
lies from the decree to the District Court.

...SInvc T ha  v. Nqn Pd. 2 U.B.R. (1907-03) Small Cause, l ^ r c f c r r c d  to.

1929  

Aug. 30.

Giiha for the applicant.
Hock for the respondent.

B ro w n , ].— The respondent brought a suit against 
the petitioner for recovery of Rs. 181-6, the value of 
damage which he alleged was caused to his paddy 
by the petitioner. Tiie trial Court held that • it had

* Civil Revision No. 65 of 1929 from the judgment of the District Court of
Tharrawacldy in Civil Appeal No. 120 of 1928.


