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Before Sir Shadi Lai, Chief Justice and Mr. Justice 
IjdRossigrwl.

192S M u s s ( ^ m a t  R A K H I  ( D e f e n d a n t )  A p p e l la n t ,

Nqv, 12. 'Dsrsus

BAZA ( P l a i n t i f f ) Eespondent.
L etters P a ten t A ppeal No. 3 9  of 1 92 3 ,

Custom— Allienation— Will— Ancestral 'projjerty—tionless 
Awaris of Talagang Talisil— Biwaj-i~am, Jhelmn District—  
effect of entry.

Held, tliat the appellant liad failed to prove that a soilless 
Av)an of Kot Sarang', Tahsil Talagang, is competent to make a, 
testameiitaiy disposition of lii.s ancestral property.

Soilless A'wcms of tlie Talagaiig Tahsil no doubt an 
■unrestricted power to make a gift of tlieir ancestral property 
and an initial presumption arises tliat there is a co-extensive 
power of tev<5tation. This presumption has however heeii re
butted hy an entry in the Riivaj-i-am, compiled in 1901 which 
shows that Au'ans are not entitled to dispose of their ancestral 
property by will.

: 'Hura y, Tora {1)  ̂ lUiudayar v , Fatteli (2), Mussammat 
Bano V. Fateh Khan (3), and Talbol’ s Tribal Custom in the 
Jheium District, page 53̂  question 78, referred to.

A fy e a l'U n d e i' clause 10 o f  th e L e tte rs  P a ten t  
'from the ju d gm en t o f  M r. J u stice  B roa d w a y , d a ted  
the 11th D ecem her 1922.

G h u l a m  M oh y -u d -D in , for A p p e lla n t.

N , C. M b h r a  and H . D , B h a l l a ,  for Eespondent. 

The judgment of the Court was delivered by—

LeRossignol J ' T h e  sole question for deteriaina.- 
tion in this appeal is whether a soiiles&̂ ^̂ 4 Kot

“  (1) 46 p. R. 190oT  (2) 8 F, R. 1906?"
(3) «  E.R, 190S (F.B.).



M si Rakhi
V,

Sarang in Tahsil Talagang is Gom petent to make a; 1923
testamentary disposition of his ancestral estate. Now, 
there are several judgments to the eifect that a sonless 
AIVan of Talagang Tahsil has unrestricted powers to Baza,
make a gift of his ancestral property, vide inter alia 
Nura Y. Tora (1) and Khudayar v. Fatteh (2) ; and 
Mr. Gliulam Mohy-ud-Din, who has ably argued the 
ease for the appellant, contends on the authority of 
Mussanimat Bano y .  Fateh Khan {S) that, as the 
power of gift has been proved to exist in the case of 
A wans, an initial presmnption arises that there is a 
eo-extensive power of testation. The presumption is, 
however, rebutted by an entry in the R iiv a j-i-a m  
compiled in 1901 which shows that A wans are not en
titled to dispose of their ancestral property by will, 
vide answer to Question No. 78 at page 53 of Talbot’s 
Tribal Custom in the Jhelum District (Talagang' was a 
p a r t  o f Jheltim District a t  t h a t  time).

Our attention has been invited to some judgments 
of the Punj ab Chief Gourt in which it has been pointed 
out that the Sway-'i-am compiled by Mr. Talbot is not 
a satisfactory document ; but no adverse criticism has 
been, or can be, levelled against the entry relating to 
the testamentary power of the A wans.

We accordingly concur in the conclusion of Mr.
Justice Broadway and dismiss the appeal -^ith co^ts.

A f fe a l  dismissed.

({!) 46P.R.1900. (2) 8 P.R. 1806.
: 3) 48 RR, 1903 (KB.).
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