
The ijespondeiifc decree-liolder must pay tlie costs in­
curred by fclie appella-iits in this Court, 

e .  H. 0.

A fpeal accepted.
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HARGOBIND-KISHAN CHAND 
1925 J u d g m e n t - D e b to r  ( P l a i n t i f f )
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Petitioner.

n .  gij^TGH C o .-  Respondent
D e c e e e -H o ld ee  (D e f e n d a n t ) ) ' ’'P

Civi! M iscellaneous No. 2 9 2  of 1925.
(Civil A ppeal No. 6 6 2  of 1925).

Civil  Fr-oceilure. Code, A c t  J ’ of 190S, -U’cUon -Ji (c), 
Oi-dcr X X L  r-'uh’.̂  11, 17, 12 an d  SO— E.frcuUan- o f  dpcvv.e h y  
iin-ext of. llie judfjn ienf-dehtoi '— Ap}dicatioih fo r  .Hay o f  eA'ecu- 
tion -pend/nuj cppealy on t j tound flnit the decree-holder  nhoidd  
proceed atjainM .the p roper ty  o f the jv d g m e n f-d (d ) to r  in th e  
first in Sinn cc.

Tlie respondent II. S. obtained a money decree against 
tlie applicant E. C. and asked to liave tlie decree executed by 
tlie arrest and detention in tlie civil jail of tlie judgment- 
debt or. Tlie latter a.pplied to the Higlr Court for an order 
directing tire proceedings relating’ to tke arrest to be stayed 
pending tlie decision oi tlie appeal in wbicli he iiwpeaclied 
tlie validity of tlie decree.

Ilcld^ ih-Ski tlie law confers upon tlie decree-liolder tlie rigbt 
to decide wlietker ke should execute tlie decree for the pay­
ment of money by tlie arrest of tlie judgment--debtor or by 
the attachment and sale of his proper%, or by both, and,;that 
while the Court has discretion (which should be exercised 
in a judicial nnaiiiier) to refuse execution against the pei'son 
and property simulttoeouslyj it has no authonty to refuse



execution against tlie person of tlie judg'nient-del'ftoi' qii tlit' 1925’ 
g-roiiiid tliat the ilecree-liolcler must iu tlie firrt instance pro- 
reed against llie property of tlie judgruent-debtor, Ca;iA:xi»
Order X X I rule IT of the (’'ode.  ̂ v. ^

Jhihuhn- KJiaih x. Viruo M ai dK dissented from. Hakim Sim'II

The (ien-ej-al Manatjer of iltp .Raj I)in-hĥ \ntjju v, 
jn h  Coomar Raivapnf Sinijh (2), and Chena Pemuji (JJieJa 
B a i yarai)ifj(is (;“|), I'eferred to.

Per Le'Uoiisiijtn)] J .—The der-ree-kolder should he en€our_
-iig’ed to proceed ao'airist hoth the pro]-)erty and th.e person 
siniultaneiaisly and tlie refusal of tlie exeeutin‘>- Court to 
■«Tant hoth rtdJefs at ont̂  time sliould he ilie exception and 
not the rule.

Held, consefjiieiitlij, that the order of the lower Court 
directing exeeution of the decree ao'ainst the person of the 
judgnrient-dehtor is not open to any ohjeetion and must he 
main tallied.

Application for stay of execution proceedings 
-pending the decision of the- appeal 2̂ '>"eferred hy the 
judgmeiht-dehtar to the High Court.

J ai Gopal Sethi, for Petitioner.
Nerno. for Respondent.

J u d g m e n t .

Sir Shadi Lal C. J .—The respondent HakamSrE SH*m I/ii. 
Singii has obtained a money decree against the ap- 
plicant, Kishan Ghand, and seeks to execute tiiat 
decree 1)}̂ the arrest and detention in the civil ja il of 
the judgment-debtor. The latter has applied to this 
Court for an order directing the proceedings relat­
ing" to the arrest to be stayed pending the decision of 
:the appeal in which he impeaches the validity of the 
decree. .

Now, the law a» enacted in the Ciyii Procedure 
Code recognises the arrest and detention ill prison of
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(1) 73 P. L. R. 1913. (2) (1872) U  Moo. I. A. 005.,
(188:̂ ) I. L. R.,7 Bom. 351.



■1925 the jiidgment-debtor as one of the ordinary modes of
Hvrgobind- executing a decree for the recovery of money, mde

XisHAN Chajtd section 51, Civil Procedure Code, and gives an option
creditor of enfercing the decree either against 

— - the person or the property of the debtor; and it is
S ir  nowhere laid down that execution against the person

of the debtor siiall not be allowed unless and until 
the decree-holder has exhausted his remedy against 
the property. Indeed, Order XXI; rule 11 (1), 
authorises the Court to direct, on the oral applica­
tion of the decree-bolder at the time of the passing . 
of the decree, immediate execution thereof by the 
arrest of the judgment-debtor, prior to the prepa­
ration of a warrant, if he is within the precincts of ̂ 
the Court. If the decree-holder subsequently applies 
for the execution of his decree, he must make an ap­
plication in writing and state therein, inter alia, the 
mode in which the assistance of the Court is requir­
ed, vide clause (j), sub-rule (2) of rule 11, and one 
of the modes specified in that clause is the arrest and 
detention in prison of the judgment-debtor. Rule 17 
of Order XXI prescribes that if the application is 
net in any way defective, the Court shall order execu­
tion of the decree according to the nature of the!- 
application. In other words, if the decree-holder 
■states in his application that he desires to execute 
the decree against the person of the j udgment-debtor j 
his request cannot be refused on the ground that he 
must, in the first instance, proceed against the pro­
perty of the judgment-debtor. The decree-holder is 
also allowed to execute his decree at the same time 
against the person and prqpertj of the judgment- 
debtor, bnj} the Court has discretion to refuse siinul- 
taneous execution and to ask the creditor to avail 
himself of only«oi|e mode at one time, Dide Order
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XXI, rale 21. Tlie discretion must, liowever, be ___
exercised in a judicial manner; and as held by the h a e g o b in d -  

Bombay High Court in Cliena Pemaji" y . Ghelci C han:

Naraindas (1), the creditor has a right to all the as- Hakim 'Siitgh
sistance which the law can give him and the Court sham I \i  
not justified in refusing a warrant of arrest simply' c. J. 
because a warrant for the attachment of pi'operty has 
already issued if the Court is satisfied that the judg­
ment-debtor is determined to evade, if possible, the 
payment of his debt.

That the decree-holder can seek the assistance of 
the Court in either or both of the modes of executiori 
mentioned above is expressly laid down in Order 
XXI, rule 30, which provides that every decree for
the pajmient of money may be executed by the deten­
tion in the Civil prison of the judgnient-debtor or by 
the attachment and sale of his property, or by both.'
There are no doubt observations in a Single Bencli 
judgment of the Punjab Chief Court- in Civil Appeal 
No- 1374 of 1914, Bahadur Khan v. Viroo M(d (2), 
to the effect that the decree-holder “ was not justified 
in applying for the a.rrest of the appellant (judg- 
ment-debtor) in the first instance without trying to 
obtain execution of the decree by other means avail­
able to him, i.e.  ̂ by the attachment and sale of the 
appellant’s property other than land.’' No authority 
was, however, cited by the learned Judge in support 
of his view which runs counter to the express provi­
sions of the Code.

The statutory law referred to abov.? leayes nc 
doubt whatsoever that i t  is. for the judgiiient creditor 
to decide whether he should execute the decree for 
the payment of money by the arrest of the judgment- 
debtor or by the attachment and sale of his property,.

(1) (1883) I. L. R. 7 Bom. 301. X2} 73, P. L. R. 1915.



ia25 î y botli; aiicHliat wMie the Court has discretioii
ilA:tic;oBi¥;i> ' refuse execution against the person and property

S.isiiAPi simuitaneousiy, it has no authority to decline to make
Hakim'"sj:s«h. oi’der of committal tQ̂ prison on the ground that

----  tile decree-holder should proceed in the first instance
' ' ’ against 4:he property of the judgraent-debtor. As

pointed out by their Lordships of the Privy Council 
in The Geiieml MaMiif&r of the Raj Durhhimga v. 
Maharajah Coomar Ramaput Singh (1), “ the difficul­
ties of a litigant in India begin when he has obtained 
a decree;” and it is a matter of common knowledge 
that far too mfiiiy obstacles are phiced in the way of
a decree-holder wlio seeks to execute his decree
against the property of the judgnient-debtor. .The 
Legislature has consequently provided for the execu­
tion of a decree for money by the arrest of the judg- 
ment-debtor, and there is neither justice nor ec|uity 
in forcing the judgment-creditor to proceed against 
the property, a remedy which is not only dilatory but 
often proves infructuons, when he has the right of 
availing himself of an eflieacious mode of recovering 
his lawful due.

Eor the foregoing reasons, I liold that the order 
of the lower Court directing the execution of the de­
cree against the person, of Kishan Chand is not open 
to any objection and must be maintained. I accord­
ingly dismiss the applieation.

iBossiGHOL ,T. LeRossigj ôl J .—I entirely concur in the con­
clusion of the learned Chief Justice and in his rea­
sons for his conclusion.

Experience amply proves that the epigram of 
their Lordships of the Privy Qouncjl in The General 

■'Manager of ,tlie , Raj "'DurMmga' , v , , Maharaj(iU 
' iloomar. Raraciput Singh (1), reposes upon a ;

M'Moo. I, A-:60S,'■ ' ' ' ' ■ '
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foundation of fact. The jiidgiiieiit-debtor in this’
country as a rule is either frankly recalcitrunt or
averse from suffering the ineoiivenience of finding theKisHAi? Chakb’
decretal sum, and execution against his estate is ai- xi v'rr'/VEKGH.
most invariabiy opposed by means of objections, ge- ------
nerally without foundation, and more often than ^
brought at his instigation in order to secure delay 
in the execution of the decree. The result is that 
the proverbial law’s delay is more frequently and 
strikingly exemplified in execution proceedings than 
even in the initial dispute. In these circumstances 
any tenderness towards the j udgment-debtor on the 
part of the executing Court is not only entirely mis­
placed but is entirely opposed to the lavv̂  Except in 
eases where the j udgment-debtor has no property, I 
ŵ ould go so far as to say that far from being dis­
couraged the decree-holder should be encouraged to 
proceed against both the property and the person si- 
multa,neoiisly,v and the refusal of the executing Court 
to grant both reliefs at one time should be the excep­
tion and not the rule. The judgnient-creditor, ex­
cept in a few cases, is inspired not by revenge but by 
the desire to recover his lawful due and he will not 
apply for execution against the person of his debtor, 
except in those cases when he has good reason to be­
lieve that that form of execution will result in the 
payment of the debt.

I accordingly concur in tlie dismissal of the ap­
plication.

C . H . 0 .

^Afflicatmi dismissed.-

VOL. V I]  LAHORE SERIES. 5 5 S


