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Presidency Tmvns lusoti'cucy Act {III of 1909), s. 36—S nun nary prQ Ccdnteio obtain  
insolvent's properly from  a third parly— Remedy cnaihthle only i f  l/iird par!^  
adinils claim of O fflciid Ass.'i^nee—A’,) cro:-.\-ci\tmiir.idon  of lliird pariy h) he 
allowed under s. 36 lo ohUin proof by Officied Assi,^uec fo r his ease.

Section 36 of the P resid en cy  T o w n s Insolvency Acf, as am ended by Act 
X I X  of 1927. enables the Oflidal A ssignee to get hold of properties beloni^iug 
to an insolvent in the possession of a  third pariy, provided the third party adaiits 
the claira. It does not ciiahie tiie Official Assignee to cro ss-exam in e a  claim an t 
and g et from  him  the proof of his case w hich he has to establish.

N. N. Biirjorjee for the Official Assignee.
N. N, Sen for the claimant.

In this case the Official Assignee wrote to the 
claim ant calling upon him to restore to the Offtcial 
Assignee certain goods or their value which were 
transferred by the insolvent to him and which transfer 
the Official Assignee claimed to be void as against 
him. The claimant through his advocate denied the 
claim and stated that he was prepared to defend any 
action the Oflicial Assignee might take. The Official 
Assignee applied to have the claimant examined under 
the provisions of section 36 of the Presidency Towns 
Insolvency Act.

The matter came on before the Registrar of 
Insolvency. Mr. Sen for the claimant cited In  re 
J .  M. Larcas ii:id anoihcr^ (1914) 52 C a t 1 0 9 ; 
Jnanendra Debi v. Official Assignee, (1925) 54 Cal. 
251 ; Mirinahonied and Brothers v. Ismail Kartm^ 
A .I.R . July 1929, Bombay^ page 230. Mr. Sen argued 
that his client could not be examined and the Official
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Assig-iiee could either file a suit or under section 7 of 
the Act make an application. Reliance was placed 
on Davar, J.'s statements in the last case as follows : 

Following general directions given to the Official 
Assignee, the Official Assignee is careful when present­
ing these applications to me to satisfy him self that 
the order asked for is not intended for the purposes 
of annoyance to the insolvent or to the deponent 
under section 36 vvdth a view to extract information in a
pending suit or in a suit intended to be filed.................. ....
Orders made under section 36 in my opinion are purely
d iscretio n ary .............................At the same time it is
clear that the law never contemplated that the provi­
sions of section 36 should be used for the purposes of 
a fishy cross-examination in order to prepare for 
future litigation.”

T he Registrar was of opinion that the Official
Assignee’s intention was to examine the witness in 
order to prepare for future litigation. At the request 
of Mr. Burjorjee the matter was placed before the 
Insolvency Judge.

D as, —This is an application by the Official
Assignee for the examination of M. D. Oomer under 
section 36 of the Presidency Towns Insolvency Act.

It  appears that the insolvent transferred c e r t^ i  
properties to this person and the Official Assignee 
challenges this transfer. Before making this appli­
cation, the Official Assigne e demanded these pro­
perties from this person and this person denied the 
rights of the Official Assignee. The Official Assignee 
now applies to this Court for the examination of 
M. D. Oomer under section 36 of the Presidency 
Towns Insolvency Act. I do not think that section
36 was intended for this purpose. Section 36 has
now been amended by Act X IX  of 1927 and sub-
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sections 4 and 5 now read as follows :— “ If on his 
examination any person admits etc.” That makes a 
lot of difference in the construction of section 36. 
Section 36 was only intended for the purpose of 
enabling the Official Assignee to get hold of pro­
perties belonging to the insolvent in the possession 
of third persons. It is only on the admission of 
those persons that the Court 
give up the properties. Section 
for the purpose of enabling the 
cross-examine a claimant and 
proof of his case.

The order of the Registrar is confirmed and this 
application is dismissed. There is no order as to 
costs.
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Before S ir  Guy Rutlcdgf., Kt.̂  A’ C., Cliit'f Justice, Mr. Justicc Cun\ Mr, Justice  
Maiuig Bn, Mr. Jtisltcc Brown 

AND
Bejore S ir Benjam in Hcald^ Kt., Officiating C hief Jtisficc, Mr, Justice Chari^ 

Mr. Justicc Das, Mr, Justicc Mya Bn, Mr. Justice Ormiston.
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B uddhist monks, law applicable to—Viiiaya, rules o f the, whether enforceable by 
civil courts—“ Lmcs”, m eaning of-—Sale oj inmiovcahle property to Buddhist 
monk, whether valid— Competency o f  Biicldhist nionfi to contract—Burm a  
Lmvs Act (XI11 o f 18?S), s. 13— "■Buddhist law "  enforceable by the State— 
Contract lav.' o f Buddhists abrogated—Coutract Act [IX o f  1872), ss. 11, 23-— 
Transactions forb idden  or held  im m oral under rules o f  a  religions ord er  
not necessarily void under Contract Act.

H eld, (R u tle d g e , C.J. and Mausg B a , J ., dissenting) that a sale of imniovea- 
ble property to a Burmese Buddhist monk is not void on the ground that a monk 
is prohibited by the rules of the Vinaya from entering into such pecuniary

*  Crvil Reference No. 9 of 1928 arising out of Civil Second Appeal No. 24
of 1928.
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