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INCOME-TAX REFERENCE.

Before Sir Benjamin Heald, Kt., Officiating Chief Justice, Mr, Justice Chari
and Mv. Justice Browse

COMMISSIONER OF INCOME-TAX
7.

E.M. CHETTYAR FIRM.*

Trscomc-tax Act (X1 of 1922), 5. 31 (3) (a) and proviso, ss. 63, 60— Questions of law
only rejeralle fo Court—Canclusions on facls and suferences jrom facts, mot
questions of law—~Conclusion that accounls are incomplele on account of now-
produclion of books a finding of fuct— Assessee canmol claim production of
evidetce before Commissioncr, willtheld carlicr—Power of Assistant Cosmt-
missioner to enliance asscssment on appeal—Basis of cnhanced assessmieni
and reasons {o be given— Nolice for enhancemen: necd nol gree sualerials
or figure,

Under s, (6 of the Income-tax Act only questions of law can be
referred to the High Couri.  If there was any evidence upon which it was
reasonably possible for the Commissioner to come to the conclusion at which
he arrived, the High Court cannot question it.

American Thread Co. v Joyce, 6 Tax Cases |—referred lo.

An inference of {act drawn from other facts admitled or proved is itself a
finding of fact.

Queen v. Special Commissioners of Incone-lax, 3 Tax Cases 289—~zweferred fo,

$So where the Assistant Comimissioner, from the fact of nou-preduction of
certain bouks which the assessee was called uren lo jrecice. capied
with other fzcts, came to the conclusion that the books of account produced were
7ot the full and complete accounts of the assesgee, the High Courl weuld not
guestion the conclusion.

Where an assessee has withheld accounts before the Assistant Com-
_missicner, he cannot as of right produce them before the Comunissioner on
appeal.

Where an asseSsee appeals against an assessment ta the Assistant Cominise
sioner the latter has rower under s.31 31 (a) to enhance the assesoment
after giving an opportunity to the assessee to show cause apainst the enhance.
ment. If the assessee has not submitted fuil accounts the Assistant Cominis-
sioner can make an estimate of the income to the best of his judgmert.  In doing
so he does not act under s. 23 (4} of the Act. But in so assessing he mu ¢
give the reasons and the basis of his assessment for the purpose of enabling the
Commissioner as an appelate tribunal to consider whether the enhancement was
Justified. ‘

The Assistant Commissioner in issuing nolice to the assessee under the
proviso to s, 31 for enhancement is not bound fo stite the particular
figure of the proposed enhancement or to disclose the malerials on whnch
the enhancement would be made.

* Civil Reterence No. 4 of 1929,
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Gaunt (Officiating Government Advocate) for the
Crown.
Darwood and Foucar for the assessee.

Heaip, Orrc. C.J., CHARI and BRroOwN, JJ.—
This is a rteference by the Commissioner of
Income-tax of Burma. The facts of the case are fully
and clearly set out in the reference and it is unnecessary
to give them in detail. Briefly stated they are that the
E.M. Chettyar firm, which was carrying on business i
Moulmein, was assessed for the year 1925-26 by the
Income-tax Officer on an income of Rs. 1,00,386 of
which Rs. 78,413 was income from the Moulmein busi-
ness. The assessee had returned a loss of Rs. 7,508.
The Chettyar finm appealed against the assess-
ment under section 30 of the Act; and the Assistant
Commissioner, during the hearing of the appeal, became
suspicious of the accounts. He thercupon directed the
Income-tax Officer to make a further enquiry. The

result of the enquiry was submitted to him and for

the purpose of testing the accounts on which the
assessmenl was based he issued a notice to the
Chettyar firm to produce four sets of accounts, = Of
these accounts, one set was produced before him;
one set was said to have been lost at the Rangoon
whar{ when it was being brought over from Madras,_
and the two other sets were alleged to be the accounts
of R.M.P.R. which is said to be a separate business
carved out of the E.M. firm by an arrangement Wlth
the widow of a deceased partner and to have been
created for the purpose of being allotted to the share
of 2 son whom, it was intended, the widow should
adopt to her deceased husband.

At a later hearing the Assistant Commissioner was
told that the agent of E.M. firm hoped to recover the
accounts lost at the whartf and he also agreed to
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produce the R.M.P.R. accounts which were kept at 929

s

Puduvayal and not in Burma. Later the Assistant Comss-
Commissioner sent to the advocates of the Chettyar 1221;*’;;{?3;
firm a note wherein he asked them to explain certain
poinis. The explanation was either not forthcoming
or was not satisfactory to the Acsistant Commissioner, -
who on the 3rd of January 1928 issued a notice to the g}éﬁéf‘g},,
Chettyar firm to show cause why the asscssment should  ghasi 37
not be enhanced. This he was bound to do under the
“proviso to section 31 of the Act. He later enhanced
the assessment under the head of Burma business from
Rs. 78,413 to two lakhs of rupses. In his appellate
judgment the Assistint Commissioner stated that to
the best of his information and belief the net taxable
income of the E.M. concern at Moulmeim was not less
than two lakhs. The Chettyar firmy then took up the
_matter in appeal to the Commissioner of Income-tax,
who dismissed the appeal. The Commissicner was
then asked to refer to this Court the following ques-
tions said to arise out of the case —
1. Whether there was evidence on which the
Assistant Commissioner and the Commis-
sioner could find that the books of account
on which the assessment of the Income-
tax Officer was based were nof the full
and complete accounts of the petitioners’
business for the year,
2. Whether in these assessment proceedings the
Income-tax authorities were entitled to
insist on the production in Burma
of the petitioners’ accounts which were
maintained in ruduvayal, .
3. Whether the Commissioner erred in dJaw
in refusing to admit the R.M.P.R.
accounts at the hearing of the appeal
before him,
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4. Whether the enhancement of the petitioners’
income under the head “ Burma busi-
ness’ made by the Assistant Commis-
sioner was suca an enhancement as 1is
contemplated by section 31 of the
Income-=tax Act, 1922, and in accordance
with the provisions of that section.

5. Whether even assuming that the petitioners
wilfully failed to produce the accounts,
the Assistant Commissioner acted illegally-
enhancing the assessment in respect of
their Burma business to two lakhs of
rupees without disclosing to them the
materials he had before him in support
of such assessment, so as to give them
an opportunity to rebut or disprove such
materials,

The second question has not been pressed before us
in view of our judgment in another case in which a
similar point arose, where we decided that it was com-
petent for the Commissioner to call for the production
of books which were maintained outside British
India.

We shall now consider the other questions seriatim,

Question 1 seems to bea question of fact dis-

guised as a question of law. It has been repeatedly
held that under section 66 of the Income-tax Act
only questions of law can be referred to the Court.
We have no jurisdiction to consider any question of
fact and the finding of the Assistant Commissioner or
the Commissioner on questions of fact is final. It has,
however, been held that the question whether there
was any evidence on which an Assistant Commissioner
or the Commissioner could come to a finding of fact .
Is a question of law. If there was any evidence upon
which it was reasonably possible for the Commissioner
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to come to the conclusion at which he arrived, the
High Court will not consider whether on that evidence
that finding was correct, because the High Court is
not a Court of appeal in respect of the findings of
fact arrived at by the Commissioner. [Sce the Ameri-
can Thread Co. v. Jovce {1) and the cases discussed
therein]. Even where, as in this case, the finding of
fact is an inference from other facts the question
whether such an inference has been properly drawn
is not a question of law. An inference of fact drawn
from other facts admitted or proved is itself a finding
of fact. Thus in Queen v. Special Cominissioners of
Imcome-tax (2), the Master of Rolls in considering the
question whether the Commissioners were entitled on
the ground of the assessee not preducing his books
coupled with certain other facts to draw the inference
that certain items in a schedule furnished by the
assessee were wrong said - —

“It is a question of the true inference which thev bhad to
draw as a matter of evidence upon the facts which they had in
evidence before them. Eut to draw an inference of facts from
evidence before you is not a question of law atall. The inference
is a question of fact just as much as the direct evidence of fact, and
it would be an appeal against facts, which we are not entitled to
entertain, and consequently there can be no mandamus. To say that
these gentlemen did not assume to hear and determine the caseis
idle. Theydid. But the question is whether they did it by the
exercise of something which was beyond their jurisdiction. I say,
if thatis a question of fact, the mere question of whether they
appreciated the evidence rightly or not and whether they drew a
right inference of fact, is not the subject matter of a mandamus
at all. There would be an appeal if there was an appeal, but there
is none."” v

In this case, the Assistant Commissioner, from
the fact of non-production of certain books which the
Chettyar firm was ordered to produce coupled with
other facts mentioned in his order, came to the

{1) 6 Tax Casesl, 12) 3 Tax Cases 289,
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conclusions that the books of account on which the
assessment was based were not the full and complete -
accounts of the petitioner’s business for the year of
assessment., This is a finding of fact and there was
ample evidence from which the Assistant Commissioner
could draw the inference that the bnoks produced
were not the full and complete accounts of the business.
Whether on the evidence we would come to the same
conclusion or not is a question which does :not arises
It Las been urged before wus that as there was .
partition amony the members of the E.M. family there
was justification or at all events excuse for the E.M.
firm not producing the R.M.P.R. accounts, but the
question whether this alleged partition took place
and whether it afforded any excuse for the non-
production of the books before the Assistant Commis-
sioner are questions of fact. They are pieces of the
evidence on a consideration of the whole of whick
the Assistant Commissioner arrived at his finding of
fact. We therefore answer Question 1 in the affirm-
ative and hold that there was evidence on which the
Assistant Commissioner could come to the conclusion
at which he arrived. _
Question 3.—After the Assistant Commissioner had
enhanced the assessment, and when the matter was
taken up in appeal to the Commissioner, the Chettyar
firm offered to produce the R.M.P.R. accounts,
These ought to have been produced before the
Assistant Commissioner and it was entirely in the discre-
tion of the Commissioner whether or not he would
admit further evidence at that stage. The Commis~
stoner rightly remarks that an appellant in income-tax
proceedings has no higher right, in adducing fresh
evidence in appeal than he would have in a civil case
under Order 41, rule 27 of the Civil Procedure Code,
The Chettyar firm had ‘had ample opportunity of
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producing the R.M.P.R. accounts before the Assistant 1929
Comnussioner and therefore we

RS

answer this question  -cesws.

- . — . . R OGF
in the nagative and hold that the Commissioner did Ziﬁgﬁfﬁ_

not err in Luv in refusing to admit those accounis at
the hearing of the appeal

As regards Question 4, 1t was suggested before us
that the Assistint Commissioner had arrogated to 1
himself the power of assessing io the best of his g:g{ifh‘}f’
~judgment which is given only to the Income-tax
Officer under section 23 (4) of the Act. From the
reference submitted by the Commissioner the argu.
ment on this question before him seems to have been
that section 31 does not give the

Assistant Comimnisa
sioner power to ignore the materials accepted and
acted upon by the Income-tax Officer and to make
a summary assessment and that it does not give the
“Assistant  Conumissioner power 1o assess on income
which accerding to him was not included in and
not covered by the assessment appealed against.

"~ As regards the second of the two arguments above
stated we are in agreement with the Commissioner ;
if the argument were sound, it would mean that
the Assisiant Commissioner could not enhance the
assessment, in any case. The Assistant Commissioner
did not in fact assess anv new source of income or
the income of a new business. He merely enhanced
the income of the Moulmein business to two lakhs
of rupees.

" As regards the first part of the argument, it is
true that where the Assistant Commissioner is satis-
fied that the account books produced before him
arc not the complete accounts and the assessee does
not produce his accounts to enable the Assistant
Commissioner to arrive at a correct estimate of the
- income, the only course open to the Assistant Com-
issioner istomake an estimate of the income to the
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1926 best of his judzment, but this dres not mean thai

Counss- the Assistant Co nissioner acts under section 23 (4)

meoneras  Of the Act.  Butin a case like the present he is entitled

i em DO make an assessment to the bsst of his judgment,
caerrvar - He must of course give thz reasdyns and the basis of

TH his assessment for the purpos: of enabling the
oma oy, Commissioner to see whether the estimite was made

gggf{;‘;‘}}’ according to the best of th: Assistant Commissioner’s
9 judgment or was wholly arbitrary. In his app:llate.
order the Assistant Com nissioner savs, “ To the best of
my information and belief the net ticidble income of the
appellant-concern's basiness at Moulmein during the
accounting year was nof less than two lakhs of rupees.
It is highly improhable thitay assessee and least of
all an astute Chettyar moncy-tender, would go to the
length of maintaining a  double szt of accounts
and concealing part of his incomn: ualess the stakes”
were worth the hazacl. Ualer s:ciioa 31.3) (@),
therefore I enhiance the assessme:nt under the head
“Burma business "' from Rs. 73,413 to Rs. 2,002,000,
It will thus be secen that, though the Assistant Com-
missionar states that thz asszss nzntis £ taz best of his
information and b:liet, he doy:s n»ot m:nion the facts
and fizures on waich h's assessam:n: was based. In
matters of assessinzat where such wide powers are
vested in the Income-tax ofizials, it is highly desir- "
able that they should avoil even a semblance of
arbitrary action. Our answer to Question 4 therefore
is that if the enhancement of the Assistant Commis.’
sioner is based on materials {rom which he could
reasonably conclude, though only as a rough estimate,
that two lakhs of rupees was the income of the
‘Moulmein business then the enhancement was legal ;
if, on the other hand, the enhancement was “wholly
-arbitrary and based upon no materials, it was illegaf.
In view of this answer the proper course for the
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Commissioner to adopt will be to call upon the
Assistant Commissioner to give the grounds on which
he based his assessment and the Commissioner as an

appellate  tribupal can then consider

whether the

enhancement was justified on these materials. If

in his opinion there were materials on

which the

Assistant Commissioner could arrive at the enhanced
figure there is an end of the matter, since there is no
—further appeal and we cannot enter into questions of
fact, namely, as to the sufficiency of those materials

for the conclusion arrived at.

Question 5.—On this question the argument before

us tock an apparent ditterent turn from

that before

the Commissioner. [t was argued, first, that the
Assistant Conumissioner was bound in law to disclose
the materials on which be came to the conclusion that
"7 "iwo lakhs of rupees was the income of the Burma

business in order to enable the Chettyar
the case. The proviso to section 31

firm to meet
contemplates

merely a notice by the Assistant Commissioner
that he proposes to enhance the income. It is not
necessary under that proviso to give notice that the
Assistant Commissioner proposes to enhance the assess-

ment to any particular figure or to
materials on which the enhancement is

disclose the
about to be

made. As we have stated in the answer to the last
question, it is desirable that the Assistant Commis-
sioner, in his order enhancing the assessment, should
mention the basis of the enhanced assessment but this
is merely for the purpose of satisfying the appellate
tribunal that the assessment was not arbitrary. It was
open to the Chettyar firm when notice was issued

under the proviso to section 31 to

show cause

against the enhancement and to convince the Assiste
_ant Commissioner that if he did enhance the income it

should not be above a certain figure.

Our answer

643

1929
CoMuis-
SIONKFR OF
INCOME-TAX

@,
ENL
CHETTYAR
Firws,
HEaLD,
Orre. 1,
CHARY AND
Browx, J1.



LCoMAIs-
SIONER OF
INCOMIE-TAX
5,
B0
‘CHWITYAR
RGN
Hialp,
Ovve, CJ.,
Ciiaker AND
Browx, J].

1929

Aug. 12,

INDIAN LAW REPORTS. [Vor. VII

to Question 5 is therefore that the Assistant Con-
missioner did not act illezally in  enhancing the
assessment without previously disclosing the waterials
on which he based the enhanced assessment.

Each party will bear his own costs in respect of
this reference.

INCOME-TAX REFERENCE.

Before Sir Benjamin Heald, Ki., Ofreiating Chicl Jastice, Mo Justice Chari, and
Alr. Justice Ormiston.

C.T.V.S. CHETTYAR FIRM

7'

THE COMMISSIONER OF INCOME-TAX.*

Income-tax Act (X1 0f 1922), ss. 13, 03, 66— dscessment made puder proviso fo
5. 13— Asscssee’s right fo show tncome incduded in assessment of sulbsequent
year already included in previois asscssinen!—Such question a questien of
law for the High Conrt.

Where the computation of income, profits and gains for a particular year has
been made under the provisn o s. 13 of the Inco ne-tax Ac * upon such basis
and in such manner as lhe Incone-tax Ohcer may determine ' the assessee is
entitled to show that income, profls or gairs inzlndel in the assessment for a
subsequent year were incladed in that computation, and that it is a question of
fact, to be decided on the evidence in the particular case, whether he succeeds in

‘showing that they were 5o included

‘Where the Commissioner is of opinion, not basing his opinion on any
facts that it is impossible to show that incomz subszquntly assessed was
included in the computation on which an earlier assessment was baszd or where

“he holds that where an assessment has been based on a computation under the

provisoto s. 13 of the Act, an assesseeis not cntitled to show that income
included in a subsequent assessment was included in the zomputation, then both

- are questions of law which the High Court must decide.

Venketram for the applicant,
Gaunt (Officiating Government Advocate) for the

Crown.

on—

* Civil' Miscellaneous Application No. 129 of 1928 and! Ciwml Reference
N 9ofi1929:



