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INCOME-TAX REFEREN CE.

Before S ir  Benjam in H ca!d, Kt., Offidatifig Chief Ju stiu , M r. Justice Chari 
and M r. Justtcc Brown.

COMMISSIONER OF INCOME-TAX
V. Aug. 2.

E.M. CH ETTYA R  FIR M .*

Incom c-lax Act ( X I  of 19221, s. 31 (3) fa) and froviso, ss. 63. bts— Qucsfious of law 
only rcJcraUc io Coiiri— Cojidiisiotis oti facts and uifa-t'ticcs front facts, not 
questions oi hiii’— Conclusion that accounts arc titcomplele on account of non- 
production of hooks n finding of fuel— Asscsscc cannoi claim pioductioii of 
evidence before Commissioner^ will!held earlier— Powir of Assisiant Cofn~ 
missioncr to enhancc assessment on appeal— Basis oj inhattci'ii assessment 
a n d  reasons to be given— Notice Jor cnhanccmeni need iiol give waierials 
or figure.

U.nder s. ( 6  of the Income-tax Act only questions of law can be 
referred to the Hi|̂ h Couri. If there was any evidenct; ufon which it was 
reasonably possible for the Commissioner to come to the com;!\isiou at which 
he arrived, the High Court cannot question it.

Am erican Thread Co. v Jo jrr , 6 T ax Casea \ — referred  to.
An inference of fact drawn from other facts admitted or proved is itself a 

finding of fact.
Queen v.Spccial Commissioners of Incomc-iax, 3 Tax Cases 289— referred to.
So where the Assistant Commissioner, from the fact of non-prcduction o£ 

certain hooks which the ayjts^-ee was callid ujrcn to jrec ite , txipled 
with other facts, came to the conclusion that the books of account produced were 
not Ihe full and complete accounts of the assessee, the High Court would not 
question the conclusion.

Where an assessee has withheld accounts before the As.sistant Com
missioner, he cannot as of right produce them before the Commissioner on 
appeal.

Where an assessee appeals againtt an assessment to the Assistant Commis
sioner the latter has power \rnder s. 31 3l (a) to enhance the assestnient 
after giving an opportunity to the assessee to show cause against the enhance
ment. If the assessee has not subniiited full accounts the As.sis!aiit Commis
sioner can make an estimate of the income to the best of his judgniei t. In doing 
so he does not act under s. 23 (4) of the Act. But in so assessing he mu | 
give the reasons and the basis of his assessment for the purpose of enabling the 
Commissioner as an appellate tribunal to consider whether the enhancement was 
justified.

The Assistant Commissioner in issuing notice to the assei'see under the 
proviso to s. 31 for enhancement is not bound to stite the particular 
figure of the proposed enhancement or to disclose the materials on which 
the enhancement would be made.

♦ Civil Keterence No. 4 of 1929.
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H ea l d , O f f g . C.]., C hari and B row n , J J .~  
This is a reference by the Commissioner of 
Income-tax of Burma. The facts of the case are fully 
and clearly set out in the reference and it is unnecessary 
to give them in detail. Briefly stated they are that the 
E.M. Chettyar firm, which was carrying on business iiT 
MoLilmein, was assessed for the year 1925-26 by the 
Income-tax Officer on an income of Rs. 1,00,386 of 
which Rs. 78,413 was income from the Moulmcin busi
ness. The assessee had returned a loss of Rs. 7,508. 
The Chettyar firm appealed against the assess
ment under section 30 of the A c t ; and the Assistant 
Commissioner, during the hearing of the appeal, became 
suspicious of the accounts. He thereupon directed the 
Income-tax Officer to make a further enquiry. The 
result of the enquiry was submitted to him and for 
the purpose of testing the accounts on which the 
assessment was based he issued a notice to the 
Chettyar firm to produce four sets of accounts. ■ Of 
these accounts, one set was produced before him ; 
one set was said to have been lost at the Rangoon 
wharf when it was being brought over from Madras^ 
and the two other sets were alleged to be the accounts 
of R.M,P.R. which is said to be a separate business 
carved out of the E.M. firm by an arrangement with 
the widow of a deceased partner and to have been 
created for the purpose of being allotted to the share 
of a son whom, it was intended, the widow should 
adopt to her deceased husband.

At a later hearing the Assistant Commissioner was 
told that the agent of E.M. firm hoped to recover tke 
accounts lost at the wharf and he also agreed to
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produce the R.M.P.R, accounts which were kept at 
Piiduvayal and not in Burma. Later the Assistant 
Commissioner sent to the advocates of the Chettyar 
firm a note wherein he asked them to explain certain 
points. The explanation was either not forthcoming 
or was not satisfactory to the Assistant Commissiooefj 
who on the 3rd of January 1928 issued a notice to the 
Chettyar firm to sliow cause why the assessment should 
not be enhanced. This he was bound to do under the 

"proviso to section 31 of the Acf. He later enhanced 
the assessment under the head of Burma business from 
Rs. 78,413 to two lakhs of rupees. In his appellate 
judgment the A.sistmt Commissioner stated that to 
the best of his inform ition and belief the net taxable 
income of the E.M. concern at Moulmeim was not less 
than two lakhs. The Cheityar linn then took up the 
matter in appeal to the Commissioner of Income-tax, 
who dismissed the appeal. The Commissicner was 
then asked to refer to this Court the following ques
tions said to arise out of the case :■—

1. Whether there was evidence on which the
Assistant Commissioner and the Commis
sioner could find that the books of account 
on which the assessment of the Income- 
tax Officer was based were not the full 
and complete accounts of the petitioners’ 
business for the year.

2. Whether in these assessment proceedings the
Income-tax authorities were entitled to 
insist on the production in Burma 
of the petitioners’ accounts which were 
maintained in I'uduvayal.

3. Whether the Commissioner
in refusing to admit 
accounts at the hearing 
before him.
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4. W hether the enhancement of the petitioners"
income under the head Burm a busi
ness ” made by the Assistant CommiS”
sioner was such an enhancement as is
contemplated by section 31 of the 
Income-tax Act, 1922, and in accordance 
with the provisions of that section.

5. W hether even assuming that the petitioners
wilfully failed to produce the accounts, 
the Assistant Commissioner acted illegally" 
enhancing the assessment in respect of 
their Burma business to two lakhs of 
rupees w'ithout disclosing to them the 
materials he had before him in support 
of such assessment, so as to give them 
an opportunity to rebut or disprove such 
materials.

The second question has not been pressed before us 
m  view of our judgment in another case in which a
similar point arose, where we decided th.it it was com
petent for the Commissioner to call for the production 
of books which were maintained outside British 
India,

We shall now consider the other questions seriatim. 
Question 1 seems to be a question of fact dis

guised as a question of law. It has been repeatedly 
held that under section 6b of the Income-tax Act 
only questions of law can be referred to the Court* 
W e have no jurisdiction to consider any question of 
fact and the finding of the Assistant Commissioner or 
the Commissioner on questions of fact is final. It has  ̂
however, been held that the question whether there 
was any evidence on which an Assistant Commissioner 
or the Commissioner could come to a finding of fact 
is a question of law. If there was any evidence upon 
which it was reasonably possible for the Commissioner
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to come to the conclusion at which he arrived̂  the 
High Court wiil not consider whether on that evidence 
that findin,ij was correct, because the High Court is 
not a Court' of appeal in respect of the findings of 
fact arrived at by the Commissioner. [See the A m e r i 

c a n  T h r e a d  C o .  v. J o v c e  (1) and the cases discussed 
tliereinj. Even wherCj as in ibis case, the finding of 
fact is an inference from other facts the question 
whether such an inference has been properly drawn 
is not a question of law. An inference of fact drawn 
from other facts admitted or proved is itself a finding 
of fact. Thus in Q i i e c n  v. S p e c i a l  C o m m i s s i o n e r s  o f  

I n c o m e - t a x  (2), the Master of Rolls in considering the 
question whether the Commissioners were entitlf̂ -cl on 
the ground of the assessee not producing his books 
coupled with certain other facts to draw the inference 
that certain items in a schedule furnished by the 
assessee were wrong said

“ It is a question of the true inference which they had to 
draw as a matter of evidence iipon the facts which they had in 
evidence before them. Eut to draw an inference of facts from 
evidence before you is not a question of law at all. The inference 
Is a question of fact just as much as the direct evidence of fact, and 
it would be an appeal against facts, which we are not entitled to 
entertain, and consequently there can be no mandamus. To say that 
these gentlemen did not assume to hear and determine the case is 
idle. They did. But the question is whether they did it by the 
exercise of something which was beyond their jurisdiction. I say, 
i£ that is a question of fact, the mere question of whether they 
appreciated the evidence rif̂ htly or not and whether they drew a 
right inference of fact, is not the subject matter of a mandamus 
at all. There would be an appeal if there was an appeal, but there 
Is none.
■' In this case, the Assistant Commissioner, from  
the fact of non-production of certain books which the 
Chettyar firm was ordered to produce coupled with 
other facts mentioned in his order, came to the
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1929 conclusions that the books of account on .which the 
assessment was based were not the full and complete - 
accounts of the petitioner’s business for the year of 
assessment. This is a finding of fact and there was 
ample evidence from which the Assistant Comraissionet 
could draw the inference that the bnoks produced 
were not the full and complete accounts of the business. 
Whether on the evidence we would come to the same 
conclusion or not is a question which does not arise;* 

It has been urged before us that as there w a s ^  
partition among the members of the E.M . family there 
was justification or at all events excuse for the E.M . 
firm not producmg the R.M .P.R. accounts, but the 
question whether this alleged partition took place 
and whether it afforded any excuse for the nou- 
production of the books before the Assistant Commis
sioner are questions of fact. They are pieces of the 
evidence on a consideration of the whole of whiclr 
the Assistant Commissioner arrived at his finding of 
fact. W e therefore answer Question 1 in the affirm
ative and hold that there was evidence on which the 
Assistant Commissioner could come to the conclusion 
at which he arrived.

Question 3.— After the Assistant Commissioner had 
enhanced the assessment, and when the matter was 
taken up in appeal to the Commissioner, the Chettyar 
firm offered to produce the R.M.P.R. accounts. 
These ought to have been produced before the 
Assistant Commissioner and it was entirely in the discre
tion of the Commissioner whether or not he would 
admit further evidence at that stage. The Commisr 
sioner rightly remarks that an appellant in income-tax 
proceedings has no higher right, in adducing fresh 
evidence in appeal than he would have in a civil case 
:iinder Order 41, rule 27 of the Civil Procedure Cod-ê . 
The Chettyar firm /had had ample opportnnily of
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producing the R.M.P.R. accounts before the Assistant 
Coiiiiinssioiu-r and therefore we answer ill is quesrion 
io the nag.iiive and iiold that the Commissioner did 
not err in Liw in refusiii;4 to admit those accounts at 
the hearing of the appeal

As reg'ards Q u e s t i o n  4, it was suggested before us 
that the Assistint Commissioner had arrogated to 
himself the power of a s s e s s ! to the best of his 

■ judgment which is given only to the Income-tax 
Officer luider section 23 (4) of the Act. From the 
reference submiited by the Cr;mmissioner the argo. 
inent on this question before him seems to have been 
that section 31 does not give the Assistant Commis
sioner power to ignore the materials accepted and 
acted upon by the Income-tax Officer and to make 
a summary assessment and that it does not give the 

'Assistant Commissioner power to assess on income 
which according to him was not inchided in and 
not covered by the assessment appealed against. .

As regards the second of the two arguments above 
stated we are in agreement with the Commissioner ; 
if the argument were sound, it would mean that 
the Assistant Commissioner could not enhance the 
assessment, in any case. The Assistant Commissioner 
did not in fact assess any new source of income or 
the income of a new business. He merely enhanced 
tlie income of the Moiilmein business to two lakhs 
of rupees.

As regards the first part of the argument^ it is 
true that where the Assistant Commissioner is satis
fied that the account books produced before him 
•arc not the complete accounts and the assessee does 
not produce his accounts to enable the Assistant 
Commissioner to arrive a t a correct estimate of the 

' in'G^mej-tlie oniy ^course open to the' Assistan'f Com- 
teissi®fieF i®-tO'’m aie'ao estlixiate’ of the- incom'e' fo ttie
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best of his jud^aient, but this d >ss not mean that 
the Assistant Co iiaiissioner acts uiider section 23 (4) 
of the Act. But in a case like thj present he is entitled 
to make an assessment to the best of his jodgment 
He must of course give th3 reasons and the ba^is of 
his assessment for the purpose of enabling the 
Commissioner to see whether the estini ite was made 
according to the best of th-j Assistant C )mmissioner’s 
judgment or was wholly arbitrary. In his app^tllalfi- 
order the Assistant Com nissioner says, “ To the best of 
my information and belief the n^t ti'cib’e income of the 
appellant-concern’s b jsmess at Moulnitiin during the 
accounting year was not less than tvvo lakhs of rupees. 
It is hiŝ hiy improvable th it a ly a^sessee and least of 
all an astute Chettyar mon^y-k-nder, would go to the 
length of maintaining a d >ubie set of accounts 
and concealing part of his incoaii unless the stakes' 
were worth the hazard. Qali.- sjcdoa 31 v3j (a)g 
therefore I eniiance the asse^^nunt under the head 
“ Burma business " from Ks. 7d,413 to K\s. 2,0J,000.
It will thus be seen that, though the Assistant Com
missioner states th.it thi assj^s n^nc is t ) ta3 bjsc of his 
information and belief, he d jjs  oat m^ndoii the facts 
and figures on which ĥ s assess m m : was based. In 
matters of assessment where such wide powers are 
vested in the Ino3ine-ta'C o.Bjiah, it is highly desir- " 
able that they should avoid even a semblance of 
arbitrary action. Our answer to Question 4 therefore 
is that if the enhancement of the Assistant Commis
sioner is based on materials from which he could 
reasonably conclude, though only as a rough estimate, 
that two lakhs of rupees was the income of the 
Moulmein business then the enhancement was leg a l ; 
if, on the other hand, the enliancement was wholly 

.arbitrary and based upon no materials, it was illegal. 
In view of this answer the proper course for th€



Commissioner to adopt will be to call upon the 9̂29 
Assistant Commissioner to give tiie ,£̂ nmnds on which 
he based his assessment arid the Commissioner as an ixccmE-M; 
appelhite tribunal can then consider whether the 
enhancement was justified on these materials. If CHr.rrTA» 
in his opinion there were materials on which the — -* 
Assistant Commissioner could arrive at the enhanced 
fi<̂ ure there is an end of the matter, since there is no ̂ OKOW>3 JJ*

,iiirther appeal and we cannot enter into questions of 
fact, namely, as to the sufficiency of those materials 
for the COD elusion arrived at.

Q u e s t i o n  S. —On tliis question the argument before 
us took an appnrent different turn from that before 
the Commissioner. It was argued, first, that the 
Assistant Coinmissioner was bound in law to disclose 
the materials on wliich he came to the conclusion that 
Iwo lakhs of rupties was the income of the Burma 
business in order to enable the Chrttyar firm to meet 
the case. The proviso to section 31 contemplates 
merely a notice by the Assistant Commissioner 
that he proposes to enhance the income. It is not 
necessary under that proviso to give notice that the 
Assistant Commissioner proposes to enhance the assess
ment to any particular figure or to disclose the 
materials on which the enhancement is about to be 

'  made. As we have stated in the answer to the last 
question, it is desirable that the Assistant Commis
sioner, in his order enhancing the assessment, should 
mention the basis of the enhanced assessment but this 
is merely for the purpose of satisfying the appellate 
tribunal that the assessment was not arbitrary. It was 
open to the Chettyar firm when notice was issued 
under the proviso to section 51 to show cause 
against the enhancement and to convince the Assist
ant Commissioner that if he did enhance the income it 
should not be above a certain figure. Our answer

V o l .  II] RANGOON SE R IE S . 643
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to Question 5 is therefore that the Assistant Coin- 
missioner did not act illegally in enhancin,^' the 
assessment without previously disclosing the materials 
on which he based ihe enhanced assessment.

Each party will bear his own costs in respect of 
this reference.

INCOM E-TAX R E F E R E N C E .

B ^ o reS ir Benjamin H ca!d,Kt., 0 ‘fichUini Chief J.isHcc, Mr. Justice Chari, am i 
Mr. Jn.^ilice Onuiatoa.

C.T.V.S. CH ETTYAR FIRM  

T H E  COMMISSIONER O F INCOM E-TAX.*

lncome-ta.v Act (XI of 1922), s.<;. 13 .63 , 6(>— As<:f!;sn!cuf vuuh' tiiuhrpioviso j a  
s. Asscssec'i righl to show tiicoiiir iiichntcd iv n^scs.'-mcut of suhscqncut 
yciir already included in previous as.'icssnicttt— Siidi qneslion a qiicstioii o f  
Unv fur the Hiiih Court.

W here the computation of income, profits and .^ains for a particular year has 
been made under the proviso to s. 13 of the Inco ne-t:vx A c‘ “ upon su^h basis 
and in such manner as the Incoine-tax OJficfr may determine ” the assessec is 
entitled to show that income, prolils or i^airs inc!ndc.l in the assessment for a 
subsequent year were included in that computation, and that it is a. question of 
fact, to be decided on the evidence in the particular caie, whether he succeeds in 
showing that they were so included

W here the Commissioner is of opinion, not basing his opinion on any 
facts that it is impossible to show that incams subsaq i-.ntly assessed was 
included in the computation on which an e arlier assessm enlw as bas-d or where 
he holds that where an assessment has been based on a computation under the 
proviso to s. 13 of the Act, an aasessee is not entitled to show that income 
included in a subsequent assessment was included in the '.'omputation, then both 
are questions of law which the High Court must decide,

Vcnketram for the applicant.
Gaunt (Officiating Government Advocate) for the

Crown.

* Givtt' Miscellaneous Application No. 129 of B2B and* Givfl! RcfereaGe


