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only a quarter share, but, if the property was inherited
during the last marriage, the step-parent is entitled to 
half. W e th erefore  cannot accept the rule of division 
laid down in Ma Leik’s case. As regards the linapazon 
of the last marriagCj the division made by the lovv̂ er 
Court is coiT ect and is in accordance with the rule of 
partition laid down in th e Full Bench case of Ma 
Nyeiii E v. Maimg Maiing and two (1).

W e accordingly modify the decree of the lower 
Court by increasing Ma Nwe*s share in the inherited 
property of her father from one half to three-fourths. 
She is entitled to her costs on the value of the quarter 
share in this Court and on the value of the three-quarter 
share in the Court below.

Ma Sai Da's cross-appeal is dismissed with costs.

1929

M a  N w e
Z‘t

IvIa S a i  Da.

HEALI), 
uFFG. C.J., 

AND 
M a u k g  B a . 

J.

A P P E L L A T E  C IV IL.

B efo re  M r. Justice, H ea ld  a n d  M r, Ju stice  Otter.

V.E.A . C H ETTY A R  FIR M
p.

T H E  CO M M ISSIO N ER O F IN CO M E-TAX, ^

1929 

Mar, 23.

In com e-iax  A ct {X I o f  1922), ss. 3 3 ,6 6 (1 )—R ev iew  o rd er  by C om m ission er—- 
C ourt can n ot com pel C om m issioner to state a  case  on o rd ers  p assed  u n der  
s, 33—Specific R e lie f  A ct {I o/1877), s. 45— P ow ers o f  th e C ourt d efin ed  u n d er  
a  sp ec ia l A ct can n ot he en la rg ed  by referen ce to a  g en era l A ct— N o pow er to 
issue m a n d a to ry  o rd er .

Where the Commissioner of Income-tax passes an order on review under 
the provisions of s. 33 of the Income-tax Act and refuses on the application of 
an assessed to refer the matter to the High Court under the provisions of s. 66 
(1), there is no provision in the Act enabling the High Court to require the 
Commissioner to do so. The High Court cannot use its discretionary powers 
under s. 45 of the Specific Relief Act in such a case, for the conditions for the 
exercise of the power of the Court to require the Commissioner to state and 
refer a case are expressly laid down in s, 66 (3) of the Income-tax Act. Where

* Civil Miscellaneous Application No. 96 of 1928 
U) (1925) 3 Ran. 549.
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1929 the Legislature has in a special Act laid down particular conditions for the
------- exercise of the power by the Court it cannot disregard those conditions and

V.E.A. pô ^̂ ers beyond those given in the special Actlby reference to a general
CHETTVAH
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I ncome-tax.

F o i i c a r  for the applicants.

H e a l d ,  ].—The applicants, who are the V.E.A. 
Chettyar firm, made a return of their income for 

 ̂purposes of income-tax for 1927-28 and produced 
their books of account before the Income-tax Officer, 
That officer discovered certain omissions and other 
suspicious features in the accounts, and after enquiry 
held that applicants had not complied with the 
requirements of section 22 (4) of the Income-tax Actj, 
He accordingly proceeded to make an assessmSnl 
under section 23 14) of the Act, that is an assessment 
“ to the best of his judgment ", and assessed appli
cants on Rs. 1,50,000. No appeal lies against such an 
assessment, but applicants were entitled to apply for 
cancellation of the assessment under section 27 of 
the Act, and did so apply. The Income-tax Officer 
refused to cancel the assessment and applicants 
appealed to the Assistant Commissioner against tfie 
order refusing cancellation. The Assistant Commis
sioner set aside the assessment under section 23 (4) 
of the Act and directed that a fresh assessment be 
made in accordance with law. The Income-tax 
Officer then made a fresh assessment of Rs. 36,642 
instead of Rs. 1,50,000. Applicants were satisfied 
with that assessment and took no further steps. The 
Commissioner however took up the case in review 
under section 33 of the Act and restored the assess
ment to Rs. 1,50,000. Applicants then applied to the
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Commissioner to state the case under section 66 (1) 
or section 66 (2) of tlie Act, but the Commissioner 
refused to do so.

Applicants now ask us for an order under section 
66 (3) of the Act or under section 45 of the Specific 
Relief Act requiring the Commissioner to state the 
case and refer it to this Court.

It is clear that the case does not fall within the 
.purview of section 66 (2) because the order on which 
the case arises is not an order under section 31 or
32 of the Act, but is the order of the Commissioner 
made under section 33 of the Act. There is there
fore no question of our making an order under 
section 66 (3) of the Act, and the prehminary question 
which arises is whether we have power to make an 
order under section 45 of the Specific Relief Act.

For the application of that section it is necessary 
that the doing of the act ordered should be under 
any law for the time being in force, clearly incum
bent on the person ordered to do the act, and it is 
therefore necessary to consider whether the stating ô  
a case in circumstances such as those of the present 
case is clearly incumbent on the Commissioner of 
Income-tax.

Applicants rely on the judgment of their Lord
ships of the Privy Council in Alcock's case (1), and on 
.a decision of a Full Bench of the High Court of 
Madras in A bdul Kadir's case (2).

In the Privy Council case the question arose 
under the provision of section 51 of the Income* 
tax Act of 1918, which provided that if in the 
course of any assessment under the Act or any 
proceeding connected therewith, other than a proceed
ing under Chapter VII, a question has arisem with
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1929 reference to the interpretation of any of the pro- 
v.E.A. visions of the Act or of any rule thereunder the Chief 

Revenue authority ‘‘ may”, either on its own motion 
or on reference from any Revenue officer subordinate 

coMMis- to it, draw up a statement of the case and refer it
SIOSER Ol" '

In c o m e -ta x . with its own opinion thereon to the High Court, and 
HEAxu, j. “ shall so refer ” any such question on the application 

of the assessee, unless it is satisfied that the appli
cation is frivolous or that a reference is unnecessary. 
Their Lordships pointed out that under the latter 
part of that section if the assessee applies for a case 
the Authority must state it, unless he can say that it 
is frivolous or unnecessary, and that it will be a 
misfeasance and a breach of the statutory duty if he 
does not do it. As for the earlier part they said 
that although the word “ may ” does not mean 

shall ” , nevertheless there may be circumsta^^^ 
which couple with the power a duty to exercise it, 
and they held that supposing there was a serious 
point of law to be considered there did lie a duty 
upon the Chief Revenue authority to state a case for 
the opinion of the Court and that if he did not 
appreciate that there was such a serious point it is 
in the power of the Court to control him and to 
order him to state a case. It is to be noted how- ̂  
ever that there was in section 51 no provision similar 
to that of the present section 66 (3) which gives the 
High Court express power to require the Commis
sioner of Income-tax to state a case and refer it and 
the intention of the Legislature in amending the Act 
was doubtless to state expressly the conditions for 
the exercise of the power of the Court to require the 
Commissioner to state and refer a case.

The Madras case was decided under the present 
Act and was similar to the present case in that an order 
under section 33 of the Act had been made by the

584 INDIAN LAW R E P O R T S . [V o l . V IF,



V o l . V II] RANGOON S E R IE S . 585

Commissioner. In that case the learned Judges said 
that as to orders in review passed by the Commis
sioner under section 33 there is nothing to operate 
upon except section 66 (1) and the assessee has no 
remedy unless we hold that the Court has power to 
order the Commissioner to state a case embodying 
any point of law that may arise in the course of 
proceedings under section 33. They went on to say 
that unless the Court had such power the result 
would be that the Commissioner by calling up the 
records under section 33 would be in a position 
to burke any further enquiry whatever, that they 
did not think that that could have been intended, 
and that accordingly they held that the principle 
of I  AI cock’s case must be applied to orders under 
section 33.

If that decision is correct, it settles the prelimin
ary question which arises in the present case, but 
with all respect I suggest that it is not correct. 
Where the Legislature has in a special Act laid 
down particular conditions for the exercise of a power 
by the Court, I do not think that we are justified in 

• disregarding those conditions and holding by refer- 
' ence to a general Act that we have powers beyond 
those given in the special Act. I entirely agree that 
the Act is defective and needs amendment, but I do 
not think that for that reason we are justified 
in going beyond its express terms and holding that 
we have powers which the Act itself does not 
confer.

I • would therefore hold that in the circumstances 
of the present case we have no power under the 
Income-tax Act to require the Commissioner to state 

: and refer the case, and that we are not entitled to 
have recourse to section 45 of the Specific Relief Act 
ior that purpose.
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1929 I would accordingly dismiss the application, but
vIea. in the circumstances I would make no order for-

C hettvak .
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sS erof O t t e r ,  J.—The short history of this case is that 
iMcoME-TAx. 24th June 1927 the applicant firm having been

h e a l d , j. served with a  notice under section 22 (2) of the 
Income-tax Act of 1922 returned an income of 
Rs. 16,826“8-0 from its business for the year 1927-28. 
On 30th June 1927 notice under sections 22 (4) 
and 23(2) of the Act was served on the firm, and 
in response the agent appeared and produced certain 
account books of the firm. Upon examination, the 
books appeared to disclose large payments to two 
Chettyar firms. Upon enquiry as to the narnes and 
addresses of the persons to whom these payments 
were made, and although adjournments were granted 
to enable the information to be obtained, the Income— 
tax Officer was informed by the agent that he could 
not furnish the names and addresses required. 
Furthermore the Income-tax Officer had received 
information that two advances had been made by the 
firm, z'is., Rs, 5,000 on a mortgage deed and another 
of Rs. 3,000 upon a pro-note. No entry in the 
books regarding either of these transactions appears 
in the books produced. For these reasons the Income 
tax Officer came to the conclusion that the appli
cant firm were keeping two sets of account books,, 
and that therefore they had not complied with the 
Notice dated 30th June 1927 and he proceeded to 
assess the applicant firm under section 23(4) of the 
Act at Rs. 1,50,000. On an application under section- 
27 of the Act the Income-tax Officer refused to 
cancel his assessment, and on appeal to the Assistant 
Commissioner the latter by an order of 10th March' 
1927 cancelled the assessment and ordered a freshi
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assessment to be made. Thereupon the Income-tax 
Officer reassessed the applicant firm at Rs. 36,642.

On the 12th June 1928 the Commissioner of 
Income-tax, Burma, called upon the applicant firm 
under section 33 of the Act to show cause why the

1929
V.E.A  

CHETT'iV r ,
F irm

T h e
COMMIS-

order of 10th March 1927 should not be set aside 
and the original assessment restored. By an order
dated 7th July 1928 the Commissioner of Income-tax 
(after hearing the applicant firm) set aside the order 
of 10th March 1927 and restored the original assess
ment of Rs. 1,50,000.

The applicant firm applied to the Commissioner ô  
Income-tax to state a case for the opinion of this 
Court under section 66 (2) or section 66 (1) of the 
Act. This the Commissioner refused to do, and this 
Court is now asked to direct the Commissioner under 
section 66 (3) of the Act, or under section 45 of the 
Specific Relief Act [read with section 66 (1) of the 
Income-tax Act] to state a case for the consideration 
of this Court.

The first question arising is whether, assuming a 
question of law arises, this Court has power to make the 
order asked for. It is now admitted that the application 
cannot be made under section 66 (2) of the Act, for 
this provision applies only to orders passed under 
sections 31 and 32 of the Act. It is said however 
that we can act under section 45 of the Specific 
Relief Act read with section 66 (1) of the Income- 
tax Act. It must be borne in mind that section 66 
of the present Income-tax Act takes the place of 
section 51 of the Act of 1918, the latter section having 
been repealed by the present Act. Section 51 of the 
old Act was a general section which empowered the 
Chief Revenue Authority “ in the course of any 
assessment . . . . . . or any proceedings ”
, . . . . (other than a proceeding under Chapter 7

Otter , J.
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of that Act) “ to state a case upon a question with 
reference to the interpretation of any of the provisiom-
of the A c t ....................... and shall so refer any
such question on the application of an assessee unless 
it is satisfied that it is frivolous or vexatious.”

Section 66 of the present Act is different. By sub
section (1) it is provided that if in the course of any
assessment under the A c t ....................... a question
of law arises, the Commissioner may either on his own 
motion or on reference from an Income-tax authority 
draw up a statement of the case to refer it to the 
High Court.

Sub-section 2 provides that “ within one month
. , . . . . the assessee .........................may
. . . . . . require the Commissioner to refer

. . , . . any question of law arising out of
such order . . . . . . to refer i t ......................
to the High Court.” Sub-section 3 gives an assesseeihe - 
right upon refusal by the Commissioner under sub-sec
tion 2 to apply to the High Court, and this Court may 
require the Commissioner to state a case. Thus so far 
as section 66 as it stands alone is concerned an assessee 
can only get a case stated where an order was passed 
under section 31 or section 32 of the Act.

It is said however that by virtue of section 45 of 
the Specific Relief Act read with sub-section 1 of 
section 66 of of the Income-tax Act, we have power* 
to order the Commissioner to state a case in respect 
of an order under section 33 of the Act and a number 
of cases were cited before us.

Alcock  ̂Ashdown & Co., Ltd. v. Chief Revenue Authority 
of Bombay (1), was a case decided by the Privy Council 
under the old section 51 ; and upon the wording of 
that section it was held to be the duty of the Revenû & 
Authority to state a case where a serious question of law

(1) (1923) 47 Bom . 742.
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arises, the reason being that though the sub-section was 
not mandatory upon the Revenue Authority, there may 
be circumstances which would couple with the power 
given by the Statute a duty to exercise it-

Trikamji Diwan Das v. The Commissioner of
Inconie-taXy Bihar and Orissa (1) arose under the 
present Act. A Bench of the Patna High Court had 
•directed the Commissioner to state a case under 
■section 6b '1) of the Act on the applicafion of an assessed. 
-The matter came before the Chief Justice and another 
Judge of that Court, and the Chief Justice in his 
judgment expressed grave doubt whether the Com
missioner could have been so directed and pointed 
out that in the Bombay case of Jlcock, Ashdown 
& Co., Ltd. (quoted above) it was necessary to
invoke section 45 of the Specific Relief Act. But as 
the matter was before the Court it was dealt with and 

"the assessee’s application was dismissed upon the facts. 
I would observe that neither of these cases is an 
authority for the proposition argued before iis. The 
first was decided under the old section 51, and the 
remark by the Chief Justice in the second, was obiter. 
In  re Sheik A bdul K adir Marakayar & Co. (2) was 
also cited. There (in a case arising under section 
33) and relying on Alcock, Ashdown & Co., Ltd., a 
Full Bench of the Madras High Court held that it 
could not have been intended by the legislature to 
allow a Commissioner who takes action under section
33 to escape any further enquiry. It was not argued,
so far as the report discloses, that as the wording of
section 66 (1) makes no mention of an assessee the 
Alcockj Ashdown case should be distinguished. An 
-obiter dictum of the Calcutta High Court was relied 
on to the effect that in such a case, and upon a 
■properly constituted application, under section 45 of
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1929 the Specific Relief Act, the High Court might possibly
v.E.A. pass an order such a s  is asked for in the present case 

see Kumar Sarat Kumar Roy v. The Commissioner of 
Income-tax, Bengal (1). Two other cases were cited 

coMMis- wliere appHcations under section 66 (1 1 of the Act 
INCOME-TAX. were refused. In neither of tiiese was section 45 of 

OTTOEj. the Specific ReUef Act relied on ; see Sin Seng Hin 
and one v. Commissioner of Income-tax^ Burma (2) 
and Ratancliand Khimchand Motishaw v. The Commis
sioner of Income-tax, Bombay (3). In considering:  ̂
whether section 45 of the Specific Relief Act can 
assist the applicant it is necessary to consider the 
provisions of that section. Sub-section (6) of that 
section is as follows :—

“ that such doing or forbearing is, under any law 
for the time being in force, clearly incumbent on such 
person or Court in his or its public character, or on 
such corporation in its corporate character

Under section 51 of the old Act (as the Privy 
Council held) it was incumbent upon the Revenue 
Authority in a proper case to state a case for the 
opinion of the High Court upon the application of an 
assessee. But, as the late Chief Justice of this Court 
said in Sin Seng Hin's case, “ there is no provision 
permitting an assessee to move the High Court in 
respect of an order under section 33 of the present. 
Act.”

It is perfectly true that the case of Sheik Abdul 
Kadir Marakayar & Co. is in favour of applicant’s 
contention, and moreover that, as that Court thought, 
cases of apparent hardship might arise.

The learned Judges of the Madras High Court 
seem to have been under the impression that some
where or other there is now a provision giving an.

(1) 2 Income-tax Cases 279. {2) 2 Income-tax Cases 39.
13) 2 Income-tax Cases 225.
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assessee the right to ask for a case other than under 
section 66 (2) of the Act. The learned Chief Justice v .e .a .

(at page 727) says, “ that Court is asked to draw the 
inference that the power of the High Court was meant the
to be confined to cases under those sections [i.e> commb-

 ̂ Sia>’EK OF
sections 31—■32), and was by imphcation taken away income-tax̂  
in the case of orders under section 33 He does o tS 'j.
not go on to say however by virtue of what law, tiie 
right of an assessee to get such a case stated, exists.

— Tills is not one of tliose cases wiiere a statute has 
enacted something for a particular case onlvj that 
was already and more widely the law. In such cases 
it would be useless to argue that an intention to alter 
the general law is to be inferred from the partial or 
limited enactment, Here section 51 of the old Act 
which contained the whole law on the subject was 
repealed ; and after the decision in Alcock, Aslidoivn

Co., Ltd., by the Judicial Committee the legis
lature enacts in plain terms what the law is. There 
is now no other law. The position would be different 
if an assessee were mentioned in sub-section 1 of 
section 66. Then it might be said that some law 
would be in force ” within the meaning of section 
45 (&) of the Specific Relief Act and the applicant 
might pray in aid that enactment to obtain a case.

For these reasons I think that in the present case 
this Court has no jurisdiction to entertain the appli
cation. It is unnecessary therefore to consider the 
merits of the application which must be dismissed  ̂
but without costs.
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