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DAW SAW AND AN OTHER.*

Contract Act {IX  o/1872), 198— P ledge by possessor o f  g oods—Goods o b ta in ed
by fr a u d — U ntrue representation  a n d  d ishonest in ten tion  in  ob ta in in g  pos­
session— Goods ob ta in ed  fro m  ow ner by fr a u d  m ust be retu rn ed  to true ow ner  
by even  bona-fide pledgee.

Where a person obtains jewellery from its owner on the pretext that he has 
a prospective purchaser and with the dishonest intention of raising money on it 
for himself, he obtains the goods by fraud. Consequently even a bona-fide  
pledgee of the goods from that person must return the goods to the true owner. 

R.M.P.A. A n am ale Clietiy v. Mrs. B asch , 11 L .B .R .—distinguished.

Aiyangar for the appellant.

H e a l d  and M a u n g  B a ,  JJ.—The main facts of thi^  
case are not now disputed and it is only the legal 
effect of those facts which is in question.

The second respondent Ma Ma Gyi went to the 
first respondent and induced her to hand over cer­
tain articles of jewellery on a pretence that she had 
a prospective purchaser who desired to have inspec­
tion of the jewellery. The first respondent handed 
the jewellery to the second respondent, who in fact 
had no prospective purchaser, and the second respond­
ent pledged the jewellery next day to appellant. 
The second respondent was prosecuted and convicted 
of criminal breach of trust. The first respondent 
then sued appellant for the return of the jewellery, 
and a decree has been passed in her favour.

Appellant appeals on grounds that a person who 
is in possession of goods of any sort can make a

* Civil First Appeal No. 99 of 1929 from the judgment of the Original Side
in Civil Regular No. 532 of 1928.



Vo l . V II] RANGOON S E R IE S . 557

1929

S.A.L.S.
C hettvar

F ir m
V.

D a w  S a w ,

valid  pledge of such goods provided that the person 
who accepts the pledge acts in good  faith and that 
the goods have not been obtained from the owner by 
means of an offence or by fraud. He su ggests that 
b ecau se  the second respondent was co n v icted  of 
criminal breach of tru st and not of cheating the Maumgka  ̂
Magistrate must have found that she did not obtain 
possession of the jewellery by m eans of an offence.
He cites the case of Anmnale Clietfy v. Mrs. Basch 

■f 1), in which a goldsmith to whom jewellery was 
entrusted for sale, pledged the jewellery and it was 
held that because the person who accepted the pledge 
acted in good faith he was entitled to retain the jewels 
in spite of the fact that the goldsmith was convicted 
of criminal breach of trust.

One of the questions to be decided in such cases 
is whether or not the goods were obtained from  the 
owner by means of a criminal offence or fraud. If 
they were so obtained the pledge is invalid and the 
person who has accepted the pledge must return the 
goods to the true owner. It may be true, as appel­
lant suggests, that such a provision of law is likely 
to cause serious loss and dislocation of business to 
money-lenders who act in good faith and with no 
suspicion that the person making the pledge has 
obtained the goods by means of an offence or fraud, 
but it is what section 178 of the Contract Act says, 
and it is therefore the law.

In this case we are satisfied that the second res­
pondent obtained the jewellery from the first respond­
ent by means of a fraudulent pretence that she actually 
had a prospective purchaser and with the dishonest 
intention of raising money on it for herself, and that 
therefore she obtained the jewellery by fraud. It

(1) (1921) 11 L .B .R . 217.



1929 follows that the pledge was invalid and that appellant
sXl.s. cannot retain the jewellery.

We therefore dismiss the appeal.
r.
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MAUNG SHWE HTEIN a n d  a n o t h e r  ,

V.

MA LON MA GALE.
P artnership  d c h t S t i i t  by surviving p artn er  alone u’ifhout jo in in g  lega l rt'fri'sen-

tatii’ea o f  d eceased  p artn er— Civil P rocedure Code Uc/ V o f  1908),
0 . 30, r. 4.

A surviving partner is competent to file a suit to re co Y e r  a partnership debt 
without joining the legal representatives of the deceased partner. Order XXX, 
rule 4 of the Civil Procedure Code provides that when two or more persons 
may sue or be sued in the name of a firm , the provisions of that order apphr^ 
It does not prevent a surviving partner alone to file a suit in respect of a partner­
ship debt.

K.V.P.L. Chetiy v. Arnuiga F ath er , 4 L.B.R. 99— rc fe r r ed  to.
R am  N arain  v. Rani Chundur, 18 Cal. 86 ; V Gnna v. U Kyaw  Gaiing, (1892- 

96) II U.B.R. 20^ ~ dissen tcd  from .

Darwood for the appellants.
Basil for the respondent.

C h a r i  and B r o w n ,  JJ.—The facts of this case are 
very simple. The suit was instituted by Ma Lon Ma 
Gale against the defendants, who are husband and wife.

It is alleged in the plaint that the husband borrowed 
the sum of money for which the promissory note was 
executed for the family purposes and benefit of himself 
and his wife. The promissory note ŵ as in favour of two 
persons, namely, Ma Lon Ma Gale and Ma Mya Bu. 
These two were sisters and carried on a money-lending 
business in partnership.

* Civil First Appeal No. 31 of 1929 from the judgment of the District Court
of Henzada in Civil Regular No. 10 of 192s.


