
3'44 INDIAN LAW REPORTS.,

APPELLATE CIVIL.

VOL. V I

Before Mr. Justice I^.Rossigwl and Mr. Justice Fforde.

1925 PUNJAB BAIJKING CO., LTD., LAHORE
M ^ lS .  (PiAiNTiFP) A ppellant,

Dersus
MUHAMMAD H ASSAN KHAN a n d  o t h e r s  

( D e f e n d a n t s )  Respondents,.
CiTil A ppeal N o, 339 o f  1923.

Punjab Alienation of Land Act, X I I I  of 1900, section 6—  
Mortgage l y  'member of an agricultural tribe in favour of a 
non-agriculturist—Compromise in Court—Registration—Certi
ficate of Registrar— prima facie proof of—Neglect to search 
registers fa t encumbrances—Specifio Relief A ct, I  o f  1877, 
section 27 (h).

Held, tliat a m oitgage t y  a meml)er of an agricu ltu rai 
tribe in  fayour of a non-agricuturist, if  made in  one of tli© 
forms prescribed by section 6 of tbe P im jab  A lienation of 
Land A ct, is valid.

Held also, tb a t a compromise made during tlie  course of 
tbe bearing of an appeal and thereupon incorporated by tbe 
Appellate Court in its decree does not require registration.

Held further, tb a t tbe refusal of one of tbe parties to an 
eseouted deed to present bim self before tbe registitation 
aiiitborities at tbe time of its registration by tbe otber party^ 
does not render tbe registration invalid. Tbe certificate of 
registration is proof tb a t tbe registration took place according 
to law.

Held also, it  being tb'e almost universal practice in tb e  
Punjab for transferees to consult tbe public records to ascer
tain wbetber tbe properties to be transferred to tbem  are en
cumbered^ tbe fa ct tbat tbe vendees in  tbis case neglected to 
consult these records attracted to them the effects of notice, 
even if  registration be held not to be constructive notice.

Held further, tb a t in the present case section 27 (6) of 
the Specifio R elie f A ct was not applicable because tbe prior 
contract of mortgage in  the form prescribed by section 6 (6), 
of the Pnn jab  Alienation of Land A ct, was an executed cob- 
tract and not an esecutory one.



First a ffe a l from the decree of KKan Sahib Shah- 
zada Sardar Sultan A sad Jan, Senior Subordinate Ptjjmab 
Judge, SheiJchupura, dated the fSth Novemher 1922, Banking Co.
d'lST̂hXSS'iTl'Q the cla'iTlh, Muhammad

Hassa5 Khab=
Moti Sagar and H abi Chand, for Appellant.

Dalip Singh and Sleem, for Eespondents.

The judgment of the Court was delivered by—

LeRossignol J .—In January 1915 the plaintiff 
Bank obtained a decree for over Es. 21,000 against 
Raza Ali and Muhammad Ali. Raza A li alone ap
pealed to the Punjab Chief Court. In that Court the 
case was compromised on the appellant undertaking 
to pay the decree money with interest by instalments 
and defendant No. 1, Muhammad Hassan Khan, the 
adopted son of Raza A li, to whom Raza A li in 1917, 
had transferred the bulk of his landed property, be
came a surety under the compromise for the satisfac
tion of the decree and mortgaged his land as security 
therefor. The decree of the Chief Court was passed 
in accordance with the terms of the compromise which 
was incorporated in the decree. Subsequently Mu
hammad Hassan Khan executed a formal mortgage 
bond on the 15th of January 1919, but when called 
upon to admit its execution before the registration 
authorities, refused to appear, so that by order of the 
Registrar the mortgage bond was registered in the 
absence of Muhammad Hassan Khan on the 3rd of 
November 1919. This notwithstanding, Muhammad 
Hassan Khan dishonestly sold the mortgaged property 
to defendants Nos. 2, 3 and 4, and the suit out of which 
this appeal arises was brought by the plaintiff Bank 
for a declaration that their mortgage has priority; 
over the conveyance^ executed by Muhammad Hassan 
Khan in favour of the defendants.
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1925 The learned Subordinate Judge has dismissed the
P u n j a b  plaintiff’s suit on the following grounds ;—
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B a n k in g  Co. (1) The plaintM Bank is n o t an agriculturist.
MuhImitud Consequently the Civil Court is not t^ompetent to pass 

HassaxX Ehak. a decree in favour of the Banlc.
(2) The compromise cannot affect the mortgaged 

property inasmuch as it was not registered.
(3) The mortgage bond was not duly registered,
(4) Muhammad Hass an Khan is not shown to have 

attained majority at the time of the compromise.
(5) The transferees defendants were bond fide 

purchasers without notice of the Bank’s mortgage 
and are protected by section 27 of the Specific Belief 
Act.

From the decree of the Court below the plaintiff 
Bank has preferred this appeal, and after hearing 
counsel and perusing the record we find ourselves in 
disagreement with the learned Senior Subordinate 
Judge on each of the points above specified. The ap
peal has been defended by only defendants Nos. 2,
3 and 4 and has been heard eiV-parte against Muham
mad Hassan Khan. We deal seriatim witli the find
ings of the Court below :—

(1) Admittedly the Bank is not an agriculturist 
and for that very reason it was provided in the mort- 
gage deed that the mortgage should take the form 
prescribed in section 6 (1) (b) of the Land Alienation 
Act which is one of the forms prescribed by law for 
mortgages granted by a member of an agricultural 
tribe in favour of a mortgagee not a member of an 
agricultural tribe. The learned Subordinate Judge 
has evidently not studied the Alienation of Land Act.

(2) The compromise in the appeal before the Chief 
Court was incorporated in the decree of that Court and 
consequently became a part of thq Court’s decree and 
required no registration for its validity.



(3) There is ample authority for the view that 1925
refusal to appear after notice before the registration Pun7ab

authorities amounts to a denial p f  execution. Even B a n k in g  Co. 

if  that were not the case, the mortgage contract was as
•a matter of fact registered on the 3rd of November H a ssa n  K h a k . 

1919 and the certificate of registration is proof that 
the document was duly registered in the manner pro
vided for by law.

(4) The burden of proving that at the time of the 
compromise Muliaiimi,ad Hassan Khan was not of full 
age lay heavily upon him and he has entirely failed 
to discharge that burden. His own statement on 
solemn affirmation is that on the 15th of January 1919, 
the date of the execution of the mortgage deed, he was 
19 years old, and he adds that at the time of the execu
tion of the compromise he was below 18 years of age.
These two statements are contradictory, for if  he was 
19 years of age on the 15th of January 1919 he must 
have been 18 years of age on the date of the compro
mise, namely, 6th of March 1918, less than a 
year before the date of the execution of the mortgage 
deed. He has produced no evidence in support of 
his contention which we find to be unsubstantiated, 
but in any case the matter is of no importance, for the 
present suit is founded not on the compromise but on 
the executed and registered mortgage deed.

The last point is the good faith of the defendants 
■transferees. Now, defendants Nos. 2 and 3 Sh. Abdul 
Aziz and Say ad Nazir Hussain are both residents of 
Hussainabad—the village where the land is situated—  
and it is difficult to believe, that they were unaware of 
Muhammad Hassan Khan's transactions with iho 
Bank. Similarly, defendant No. 4 is a Kazcdha^^h,
:a member of the same tribe as Baza A li and Muham- 
mad Hassan Khan, and we find it hard to believe that
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1925 he too was not aware of the Bank’s mortgage. More- 
over, these transferees admit that they did not consult 

B a n k in g  Co. the public registers 4-.0 ascertain whether the properties 
M uham m ad transferred to them were encumbered, and as this is

H ass -ik  K h a n , the almost universal practice in the Punjab, this fact
throws further doubt upon the bond fides of the trans
ferees. Moreover even if  registration be held not to be 
constructive notice, the gross neglect of the transferees 
attracts to them the effects of notice.

However that may be, the suit is not one for 
specific performance of a contract. The contract is  
not executory but is an executed contract, and the 
provisions of section 27 of the Specific Relief Act do 
not apply and cannot in any way benefit the defendants 
transferees. By the mortgage deed Muhammad 
Hassan Khan purports to mortgage his property for 
the satisfaction of the Bank’s decree and provision is 
therein made for the entry of the Bank into possession 
of. that property on the failure of the debtor to pay 
the instalments provided in the decree, with a further 
proviso that the duration of the Bank’s possession shall 
be determined as provided in section 6 (1) {b) of the 
Punjab Alienation of Land ilc t by the Deputy Com
missioner.

For the foregoing reasons we find that MuLaiu- 
mad Hassan Khan did execute the mortgage in favour 
of the plaintiff Bank, that that mortgage was executed 
by him when he was of full age, that it was duly 
registered and being prior in time it has priority in 
right to the subsequent sales of the same property by 
Muhammad Hassan Khan in favour of defendants 
Nos. 2, 3 and 4, that the plaintif Bank is entitled in  
accordance with the stipulations in the contract to 
apply to the Deputy Commissioner to place it in pos
session for sucli term not exceeding twenty years as
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the Deputy Commissioner may consider to be eq_uitab!e 
and we decree accordingly. The costs of the plaintiff 
Bank shall be paid throughout |)y the defendants,. 
Appeal accepted.

F. E.
■ Appeal accefted.
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REYISIONAL CRIMINAL.

Before Mr. Justice Martineau.

ATTAR SINGH—Petitioner,
versus March 30.

The c r o w n —Respondent.
Criminal Revision No. 216 of 1924.

Criminal Laiv {Amendment) Act, X IV  of 1908, section 
17 (2)—Promoting forrnation of Jathas ”— Authorisation hy 
Shromajvi Gurdwara Parbandhah Committee must he proved.

Tlie accused was cLarged and convicted under section IT 
{2) of tlie C rim inal Law  (Amendment) A ct, and i t  was found 
tlia t lie liad exhorted Sikhs to organise them selves into 
“  Ja tlias in  the name of the S trom an i Grurdwara Parban- 
Committee, of wliicli tlie accused was not proved to be a mem
ber, but w hich itself and a ll “  Ja th a s  ”  org'aiiised by or 
affiliated to it  had been declared to be unla-wfnl associations.

Held, th at fa ilin g  proof tb a t tbe accused ia d  tlie  authori
sation of tlie Sbrom ani Gurdwara Parbandhak CoiTmiittee 
(wbicli fact could not be presumed from his having given out 
th at he was acting  on its belialf) tlie conviction could not be 
sustained.

Held also, th at section 17 (2) of the A ct was not appli
cable to the case as the accused by urging his hearers to form 
themselves into Ja th a s  could not be said to have promoted 
or assisted in  promoting meetings of the “  Ja th a s ”  when the 

Ja th as themselves had not come into esistence.

Application for revision o f the order of Lt.-Col.
J . Frizelle, Sessions Judge] -Rdwalfindi, dated the 
6th Decemler 192/, affirming that Malik Ladha


