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Befare Tustice Abdul Ravof and Mr. J wstice Fforde.
SUKHRAM DAS (Venper, Junament-DEsTOR)
Appellant,
DeTSUS
NAZAR MUHAMMATD (PramwTire,

DECREE-HOLDER) AND OTHERS (DE~? Respondents.
FENDANTS)

Civil Apnoal No. 1148 of 1921

Pre-emption—Decree for—in first Court—sel aside in
appeal, and restoved by High Court in sccond. appeal aithout
extending peviod. for payment of price—whether Eyeeution
Court can interpret the Iigh Court decrec as cxtending the
time for payment.

On 22ud March 1916 the 1rial Cowrt passed a decree for
pre-emption on payment of Rs. 1,200 by the 22nd May 1916.
The Distriet Judge on appeal dismissed the claim, but the
High Court in second appeal vostored the decree of the trial
Oourt on 2nd Tebruary 1920.  On 26th dem the decvee-holder
deposited the Rs. 1,200 and asked for possession. The Tudg-
mont-debtor then objected that the money had not heen paid
within the time fixed by the trial Court,

Ield, that the decree-holder was not entitled to posses-

~sion of the property, the pre-emption price not having leen
deposited on the date fixed by the trial Court, and that the
Execution Court could not interpret the decree of the High
Court as extending the time for deposit as that would amount
to a variation of the decree of the High Court.

| Miscellancous second appeal from the order of
W. deM. Malan, Esquire, District Judge, Jhelum,

davte.d the 7th February 1921, affirming that of Khan
Sahib Sardar Sultan Asad Jan, Sewior Subordinate

Judge, Gujrat, dated the 23rd March 1920, rejecting
appellant’s application.

M. L. Pozr, for Appellant.

SHAM LA and Sain Das, for Respondents.
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The judgment of the Court was delivered by—— 1925

Appur Racor J—This is 3 second appeal arising ayrmmaar Das
aut of execution proceedings relating to a decree for .

) . . Nazar Mo
pre-emption. The facts may be summarised below :— MAD.

The first Court passed a decree for pre-emption in
favour of the plaintiff on the 22nd March 1916, grant-
ing possession on payment of Rs. 1,200 by the 22nd
May 1916, that is, within 2 months from the date of
the decree. The vendee appealed against this decree,
and the appellate Court having accepted his appeal
set aside the decrce, which had been passed by the
trinl Court. The plaintiff then preferred a second
appeal, with the result that the decree and judgment
of the Appellate Court were set aside and those of the
first Court were restored. The decrec sheet prepared
in the High Court recites the terms of the decree of
the first Court. It may be mentioned that the sue-
cessful pre-emptor did not deposit the pre-emption
money within the time fixed or at any time before
the decision of the High Court. The decree of the
High Court was passed on the 2nd February 1920.
The money was subsequently deposited on the 26th
February 1920 and a prayer for the delivery of pog-
session of the property was made. Thereupon the
vendee judgment-debtor filed objections to the effect
that inasmuch as the condition laid down in the decree
of the first Court relating to the payment of the pre-
emption money within the two months had not been
carried out the decree-holder was not entitled to get
possession in execution of his decres. This objection
was disallowed by the first Court. On appeal fo the
lower appellate Court the judgment of the first Court
has been upheld, and the vendee-judgment-debtor has
come up on second appeal to this Court. The lower
appellate Court has held that thg High Court must
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1925 have intended to extend the period of limitation, and
Suxmray Dag Uhab, therefore, _the money which was paid within 24
: . days of the passing of Jhe High Court decree was paid

Nizar MuHAM-

D within time, and that the plaintiff decree-holder had

fulfilled the conditions. Against this finding of the
learned Judge of the Court below objection is taken
on the ground that this amounts to variation of the
terms of the decree of the High Court. In our opinion
there is force in this contention. It is quite clear
that the learned Judges of the High Court simply in-
tended to restore the decree of the first Court. They
made no variations in the terms of that decree, and if
we were to accept the view of the lower appellate Court
the result would be that the terms of the decree of the
first Court would have to be varied by substituting
quite a different date for payment of money from that
provided in the decree. In our opinion it is not in the
power of the executing Court to make any such vari-
ations. The result is that the appeal succeeds, the
objections of the judgment-debtor are allowed and the
application for execution is dismissed with costs.

A.N. C.
Appeal accepied.



