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Before JiistLC-e Ahdul Raoof and Mr. J'usnce Ffofdo.

SITK H EA M  D A S (Vendee, JiTDaM.ENT-DEBTOR) 
1925 A ppellant,

versus
1\TAZAE M U H A M M A D  ( P l a i n t if f , 1

D e c r e e -h o l d e e ) and  o t h e r s  (De- > R espondents. 
p e n d a n t s ) 3

civ il Appeal No. 1149 of 1921 
PrG-em]rUon—Decree for—in flr-̂ t Co'tirl-—̂ e/: aside rn 

appeal, and restored hy Hifjli Court in ĉcnnd. appeal m iliovt  
e.TtcnrUnfj period, for ■payment of price— iidtelJier E.recnh'on
CouH can interpret the High Cmi.rt, decree <7-? e.rfciidinfj the 
time for payment.

On 22rul Marcli 1916 tlie Irial Court passed a deoreo for 
pre-emption on payment of U s. 1,200 l)y tlie 22:d(1 Muy 1910. 
T t e  D istrict Tndge on appeal dismissed tlie claim , l)ut the 
H igli Court in second appeal restored tlie decree of tlie ti'ial 
Court on 2nd Feln ’uary 1920. On 2Gtli idem tlie dGCT’ee-liokler 
deposited tlie 11s. 1,200 and asked for possession. Tiie jndg- 
inent~de1otor tlien objected tliat tlie money liad not been paid 
witKin t t e  time fixed by tlie tr ia l Court.

Held, tlia t tlie decree-tolder was not entitled to posses- 
^qion of the property, tlie pre-emption price not having been 

deposited on tlie date fixed by the tria l Courts and th a t tlie 
Execution Court could not interpret tlie decree of tlie H igli 
Court as extending the tim e for deposit as tliat wonld amount 
to a •variation of the decree of the High. Court.

Miscelldneous second afp&al ftom the 'ordBT of 
'W. deM. Malcm, 'Esquire, Disfriot Judge, Jlielum, 
dated the 7th February 1921, a f fn m g  that of Khan 
fealiib Sardar SidtdTi Asdd Jcin, Senior SuhordindtB 
Judge, Gujrat, dated the 2Srd March 1020, rejecting 
a'p'pellanf s a f  plication.

M. L. P u r i, for Appellant
S ham L al and S ain  D a s , for Res-pondents.



Tlie judgment of tlie Court was delivered by— 1925
A b d u l  E a o o f  J . — T h is  ia  s e c o n d  a .p p ea l a r i s i n g  g u K n iu ii Da; 

out of e x e c u t io n  i iro c e e d ilie ’s r e l a t i n g  to  a  d e c re e  f o r
,  /  „ , - 1 1 1  ^A7.ATI MuhA&pre-emption. Tlie facts may be .summaTiseci }}eiow :—

Tlie first Court passed a decree for pre-emption in 
favour of tlie plaintiff on tlie 22nd March 1916, grant
ing possession on payment of Es. 1,200 by the 22nd 
May 1916, that k ,  within 2 months from the date of 
the decree. The vendee appealed against this decree, 
and the appellate Court hsi.ving aocepted liis appeal 
set aside the decree, which had been passed by the 
trial Court. The plaintiff then preferred a second 
appeal, with the result that the decree and judgment 
of the Appellate Court were set aside and those of the 
first Court were restored. The decree sheet prepared 
in the High Court recites the terms of the decree of 
the first Court. I t may he mentioned that the suc
cessful pre-emptor did not deposit the pre-emption 
money within the time fixed or at any time before 
the decision of the High Court. The decree of the 
High Court was passed on the 2nd I'ebruary 1920.
The money was subsequently deposited on the 26t!i 
February 1920 and a prayer for the delivery of po^ 
session of the property was made. Thereupon the 
vendee judgment-debtor filed objections to the effect 
that inasmuch as the condition laid down in the decree 
of the first Court relating to the payment of the pre
emption money within the two months had not been 
carried out the decree-holder was not entitled to get' 
possession in execution of his decree. This objection 
was disallowed by the first Court, On appeal io the' 
lower appellate Court the Judgment of the first Court 
has been upheld, and the vendee-jndgment-debtor has 
come np on second appeal to this Court. The lower 
appellate Coiirl has held that th^ High Court must
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1925 have intended to extend the period of limitation, and 
S u K H ^  Das tlierefore, the money which was paid within 24 
• 'y. days of the passing of Jie High Court decree was pai'd

within time, and that the plaintiff decree-holder had 
fulfilled the conditions. Against this finding of the 
learned Judge of the Court below objection is taken 
on the ground that this amounts to variation of the 
terms of the decree of the High Court. In our opinion 
there is force in this contention. I t  is quite clear 
that the learned Judges of the High Court simply in
tended to restore the decree of tbe first Court. They 
made no variations in the terms of that decree, and if 
we were to accept the view of the lower appellate Court 
the result would be that the terms of the decree of the 
first Court would have ta  be varied by substituting 
quite a different date for payment of money from that 
provided in the decree.; In our opinion it is not in the 
power of the executing Court to make any such' vari
ations. The result is that the appeal succeeds, the 
objections of the judgment-debtor are allowed and the 
application for execution is dismissed with costs.

A. N. :c.
Appeal accepted.
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