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compensated for the breach by the plaintiff of his 
agreement, by allowing them the money they have 
received for the truck, less the sum of Rs, 800. On 
points of fact the defendant-compan y have been 
successful in both Courts and the greater part of 
the cost of litigation should be borne by the plaintift'.

I set aside the decree of the trial Court and pass 
a decree for the payment by the defendants to the 
plaintiff of Rs. 800. The plaintiff will pay the 
defendants half their costs in both Courts.
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B y  a  l i c e n s e  d o c u m e n t  a p p e l l a n t  w a s  l i c e n s e d  b y  t h e  M u n i c i p a l  C o m i n i t t e e  

o f  T h a t o n  t o  c a r r y  o n  b u s i n e s s  a s  a  p a w n b r o k e r  f o r  t h r e e  y e a r s  s u b je c t  t o  

c e r t a i n  c o n d i t i o n s .  A p p e l l a n t  p u r c h a s e d  t h e  l i c e n s e  a t  a n  a u c t i o n  h e ld  b y  t h e  

C o m m i t t e e .  S u b s e q u e n t l y  t h e  C o m m i s s i o n e r  u n d e r  t h e  p o w e r s  ^ iv e n  h i m  b y  

t h e  B u r m a  M u n ic ip a l  A c t  s e t  a s i d e  t h e  g r a n t  o f  t h e  l i c e n s e  a s  f o u r t e e n  d a y s ’ 

n o t i c e  o f  a u c t i o n  w a s  n o t  g i v e n  a c c o r d i n g  t o  t h e  b y e - l a w s .  , T h e  C o m m it t e e  

t h e n  r e s o l d  t h e  l i c e n s e  w h i c h  t h e  a p p e l l a n t  p u r c h a s e d  f o r  a  in u c h  l a r g e r  s u m  

t h a n  b e f o r e .  H e  s u e d  t h e  C o m m i t t e e  f o r  d a m a g e s  f o r  b r e a c h  o f  c o n t r a c t  i n  

t h e  D i s t r i c t  C o u r t  a n d  o b t a i n e d  a s  d a m a g e s  t h e  d i f f e r e a c e  b e t w e e n  t h e  t w o  h id s *

H e W , t h a t  t h e  C o r h m i t t e e  n e v e r  b r o k e  a n y  t e r r n s  o f  t h e i r . c o n t r a c t .  T h e y  

c o u ld  n o t  a n d  d id  n o t  g u a r a n t e e  t h a t  t h e  l i c e n s e e  w o u ld ,  b e  s e c u r e d  i n  t h e  q u i e t  

, p t i jo y m e n t  ,o f t h e  l i c e n s e .  T h e  , l0 g a l  a c t i o n  o f  th ie  C o n i i n i s s i O R e r  w a s ^ n o -  

l p a c h  o f  c o n t r a c t  o n  t h e  p a r t  o f  t h e  C o m m i t t e e ,  H e n c e  t h e  a p p e l l a n t  w a s  n o t  

e n t i t l e d  t o  a n y  u la m a g e s .  ' , ’

Court 6i Tbatdii in Civil Regular No. l i  of 1926,
. the judgment of the District



i9» A. B. Banerji for the appellant.
A h  k w e  E^gctr (Government Advocate) for the respon-

T h e  dent.
M u n i c i p a l

R u tled g e , C.].. and B rown, ].— On the 23rd
December, 1925, the Thaton Municipality issued notices 
with regard to the issue of a license for the pawnshop 
at Thaton for the three years, 1 st April, 1925, to the 
31st March, 1929. Tenders were to be submitted 
before the 19th January, 1926. Tenders were to be 
opened at 3 p.m. before the said date, and if the 
President were not satisfied, the license would be 
sold by auction.

On the 19th January, the tenders received were 
opened by the Municipal Committee. The names 
on the two highest tenders appeared to be fictitious, 
and the Committee thereupon decided to auction 
the license. The license was auctioned forthwith, 
and bought on the same day by the present plaintiff- 
appellant, Ah Kwe.

A disappointed bidder then appealed to the 
Commissioner, who subsequently set aside the grant 
of the license by the Committee on the ground that 
the bye-laws on the matter required that fourteen 
days’ notice should be given of a sale by aiiction, 
and fourteen days' notice had not been given. The 
Municipal Committee then re-sold the license by 
auction. Ah Kwe was again the highest bidder, but 
on this occasion he had to offer Rs. 14,550 per year 
as license fees. On the previous occasion the bid of 
his, which was accepted, was for Rs. 9,200 only.

Ah Kwe has now brought a suit against the 
Thaton Municipality for damages for breach of 
contract. He has’ been given a decree by the 
District Court for Rs, 5,350. Against this decree 
Ah Kwe has appealed on the ground that the
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damages awarded are inadequate, and the Municipality 
have filed a cross-objection to the appeal that the 
suit should have been dismissed, or, in the alter­
native, that the damages awarded are excessive.

The damages claimed were based on the differ­
ence between the two bids.

The suit was in the first instance dismissed by 
trial Court on the ground that it was not maintain­
able. This order of the trial Court was set aside by 
this Court on appijal, and the case remanded for 
decision on the merits.

The first point for decision now is whether the 
appellant, Ah Kwe, has established any cause of 
-action. The terms of the contract which it is 
alleged that the Municipal Committee have broken 
have been reduced to the form a document, Exhibit
IV. That document- first of all recites that Ah Kwe 
'is licensed by the Municipal Committee of Thaton to 
carry on business as a pawnbroker for three years, 
subject to the conditions stated, and that the license 
may be cancelled by the Committee for breach of 
any one or more of the conditions.

T he conditions set forth are as to the terms of 
payment by Ah Kwe, and various rules which he 
has to observe. There is no promise at ali by the 
Committee in this document as to their future 
conduct. By the document they give their permis­
sion to the licensee to sell in the pawnshop. They 
.also say that that permission will remain good for 
three years, provided that the conditions set forth are 
observed. But there is no guarantee at all that the 
licensee will be secured in the quiet enjoyment of 
the license. The present suit has been filed under 
the provisions of sectior^ 73 of the Contract Act for 
damages for breach of contract. Such a suit would 
.only lie if the Municipality had in fact broken their
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contract. It does not seem to us that there has. 
been any breach on their part. In the document,, 
Exhibit IV, the Municipality gave their permission 
to the Hcensee, and they never contracted to give 
anything more. The Municipality have never with­
drawn this permission. The permission they gave 
has been set aside by the Commissioner acting 
under the powers given him by the Burma Municipal 
Act. It is not suggested on behalf of Ah Kwe that 
the action of the Commissioner in the matter was 
not perfectly legal. There is certainly no express 
guarantee as to the validity of their license in the 
document, Exhibit IV. Nor does it seem to us 
reasonable to import into the contract any implied 
guarantee of this nature. That the actions of the 
Committee were subject to the control of the Com­
missioner is a matter of law and procedure of which. 
it must be presumed that Ah Kwe was aware.

It was quite clear that the Municipality were not 
in a position to guarantee what the action of the 
Commissioner would be, and it is quite impossible 
to presume that they ever intended to give any 
guarantee in the matter. There is thus no part of 
their contract which they have failed to perform, and 
they were not, therefore, liable in damages to Ah Kwe,

It is suggested on behalf of Ah Kwe that the' 
Municipality induced him to believe that they had 
issued the notices reqiiired by law before the origmai 
auction sale was h^ld. There seems to us to be 
very little ground for holding that there ever was 
such inducement. But, even if there were, that at 
most would entitle Ah Kwe to claim damages from 
the Municipality for any loss to which he was put 
by bidding at the auction §ale. He clearly suffered 
no such loss. Subsequent events have showii that 
had the Erst sale to hitn beeri Upheld he Wdtiid
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have made a very large profit indeed out of the 
-Municipality. But had he not bid again at the 
second sale h e ' would now be in exactly the same 
position as if he had never bid at all.

In our opinion Ah Kwe established no case for 
damages against the Municipality, and his suit should 
have been dismissed.

W e dismiss the appeal, allow the cross-objection, 
and set aside the decree of the trial Court, and pass 
a decree dismissing the suit of the plaintiff-appellant, 
Ah Kwe, with costs in both Courts.
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C i v i l  P r o c e d u r e  C o d e  [ A c t  V  o / l 9 0 > ) ,  0 .  41, r. 10— R e s t o r a t i o n  o f  r e j c c t c d a f p m l  

— N o  g e n e r a l  d i s c r e t i o n  to  r e s t o r e  a p p e a l — F a i l u r e  t o  f u r n i s h  s e c u r i t y  i n  

t i m e — C o u r t ' s  r e f u s a l  t o  e x t e n d  t i m e — R e j e c t i o n  o j  a p p e a L

W h e r e  a n  a p p e l l a n t  h a s  b e e n  r e q u i r e d  t o  f u r n i s h  s e c u r i t y  f o r  c o s t s  u n d e r  

t h e  p r o v i s i o n s  o f  O . 4 1 ,  r u le  1 0  i l j  o f  t h e  C iv i l  P r o c e d u r e  C o d e ,  a n d  w h e r e  w i t h  

k n o w l e d g e  o f  t h e  o r d e r  f o r  s e c u r i t y  h e  h a s  f a i l e d  t o  g i v e  s e c u r i t y  w i t h i n  t h e  

t i m e  o r d e r e d  b y  t h e  C o u r t ,  a n d  w h e r e ,  h e  h a s  s u b s e q u e n t l y  a p p l ie d  f o r  f u r t h e r  

t i m e  w h i c h  h a s  b e e n  r e f u s e d  f o r  r e a s o n s  g i v e n  in  t h e  o r d e r ,  a n d  Vvrliere t l i e  

- a p p e a l  h a s  b e e n  r e j e c t e d  a s  d i r e c t e d  b y  t h e  C o d e  u n d e r  s u b - r u l e  2 , a n d  n o t  

m e r e l y  s t r u c k  o f f  t h e  f i le ,  t h e  C o u r t  in  s u c h  a  c a s e  c a n n o t  r e s t o r e  t h e  a p p e a l .

B a d r i  N a r a i n  v .  S h e a  K o e r ,  1 7  C a l .  5 1 2  ; B a h v n n t  S i n g h  v .  D a i i l a t  S i n g h ,  8  

A l l .  3 1 5  ( P .C . )  ; R a j a h  A l i  v .  A m i r  H o s s c in ,  1 7  C a l .  1 ( P .O .)  ; S u n d a t  v . H a b i b  

C h i k ,  4 2  A l l .  6 2 6 — d i s t i n g u i s h e d ,

Foiicar for the appellants.

H e a l d , J.-—On the H th of December last an order 
under Order 41, rule 10  was made against applicants

*  A p p l ic a t io n  a r i s i n g  o u t  o f  C iv i l  F i r s t  A p p e a l  N o . 1 8 6  o f  1 9 2 8  f r o m  t h e  

judgm ent o f  the O r i g i n a l  Side i n  C iv i l  R e g u l a r  N o .  2 1 3  o f  1 9 2 7 .
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