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Before Mr. Justice Ahdul Raoof and Mr. Justice Fforde.

1925 LACHHMI NAEAIN (Defendant) Appellant,
'oersus

MUHAMMAD JI, etc. (Plaintiffs) )  
MUHAMMAD GHAUS and another > Respondents., 

(Defendants) )

Civi! Appeal No. 1303 of 1921.

Custom—AlienaUon—TarkKans of Hassan Abdal, District 
'AUoolc—Mukommadari Law.

'Heldi, tliat it had not T>een pfrovied that Tarkhans of 
Hassan Ahdal, Attock district, are governed in matters of 
alienation by custom and not "by; their personal law.

Civil appeals 933 of 1911 and 1582 of 1920 (unreported),
distinguished.

First appeal from the decree of Rai Sahib Lala 
Diwan Chand, Senior Subordinate Judge, Attoclc, at 
Garni)!) ell fur, dated the 29th April 1921, granting the 
'plaintiffs a declaration.

M,, ,S. Bhagat and Dev Raj Sawhney, for Appel
lant.

L, C. Mehka and Devi Dayal, for Respondents.: 

Judgment.

Fforde J .—TMs is a suit for a declaration that 
a mortgage executed by the defendant Muhammad 
Ghaus on the 18th August 1920 shall not affect the re- 
Tersionary rights of the plaintiffs.

The trial Court has granted a decree for the dê - 
claration sought. The case now comes before us on 
appeal from that decision. In the Court below the 
plaintiffs claimed that the mortgage in question fwas



void, inasmuch as the mortgagor was a minor at the 
time of executing the deed. They further contended Lachh m i 

that the parties were governed by »ustom, and that the N aeaih  

property being ancestral Muhammad Ghaus had no 
.absolute power of disposal. The defendant Lachhmi Ji. 
Narain, the mortgagee in question, on the other hand, 
contended that even if Muhammad Ghaus was a minor 
at the date in question the plaintiffs were estopped 
from setting up his minority to avoid the transaction, 
inasmuch as they had themselves benehtted by it as 
they had received one-half of the mortgage money to 
Tedeem a prior mortgage made by Muhammad Ghaus 
to  themselves in May 1920.,

In the course of the arguments before us, how- 
-ever, Mr. Lai Chand, Mehra, 'for the respondents 
admitted that if custom is not established his case 
must fail. It is therefore only necessary to decide 
whether or not the parties are governed by custom or 
by Muhammadan Law in matters of alienation.

The parties are not members of an agricultural 
tribe nor is their main occupation agriculture, and 
there is, therefore, no initial presumption against free 
power of alienation. The evidence shows that 
Muhammad Ghaus is a shop-keeper dealing in shoes, 
lungis and caps, fwhile his father used to work at a 
water-mill as a carpenter.

’As there is no presumption in favour of a re
stricted power of alienation it is necessary for the 
plaintiffs to prove a special custom in this respect.
The Court below has held that a special custom re
stricting alienation has been proved, but it has based 
its decision on two cases, the first being No. 933 of 
1911 decided by the Chietf Court in 1914 and the 
other No. 1582 decided by the High Court in 1920.'
The former of these two cases decided merely that
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1925 custom in tliis particular family governed the parties- 
in a particular mode of succession to property, and 
did not decide any point of custom in respect of 
alienation. The decision of the High Court in the 
other case was confined to dismissing an appeal from 
the District Judge on the ground that there was no 
certificate, and the decision of the District Judge in 
favour of custom restricting alienation was itself based 
on case No- 933 of 1911, which, as I have already 
pointed out, had nothing to say to alienation. I may 
also point out that the first Court in that case had 
held that the parties were not governed by custom and 
it referred to suit No, 630 of 1914 {Fazal Ilahi y . 

Umar) decided on the 11th December, 1914, in which 
it was decided that tar khans of the same village tO' 
which the parties belong were not governed by custom, 
in respect of alienation.

The evidence in the present case directed to-- 
proving a special custom in restriction of alieuatiom 
consists of the testimony of two witnesses, namely, 
Muhammad Kasam (P. W. 3) and Husain Bakhsli 
(P. W. 4), Muhammad Kasam states that Muham
mad Ghaus dealt in shoes, hmgis and caps and that 
his father worked as a carpenter. In respect of the- 
matter of custom he says as follows ;— “ We follow 
custom. Two cases went up to High Court.'’ In  
other (words, he bases his view that the parties follow 
custom by reference to the two cases which I have' 
already discussed.

Hussain Bakhsh uses almost the identical ex
pression used by this previous witness in attempting: 
to prove custom. He says “ We follow custom. In 
two cases tarhhans of Hassan Abdal have been de
clared as following custom These are the same- 
two cases referred to by the previous witness.
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It is quite clear upon the evidence in this case 
that DO special custom restricting the parties in 
matters of alienation has been esj^ablished. I must 
accordingly hold that the Personal LaMr applies, ac
cording to which the alienation by Muhammad Ghaus 
could not be challenged by the plaintiffs.

For these reasons I would accept this appeal and 
setting aside the decree of the trial Court dismiss 
the suit with costs.

Abdul E aoof J .—I agree.
N . F . E .

A-p'pecil accefiad.

Feb, 26

APPELLATE CIVIL,

Before Justice Sir Henry Scott-Smith and Mr. Justice 
Martineaii.

DHIAISi SINGH and othees (Plaintiefs) Appellants, 1925.
versus

GURDIT SINGH (Defendant) Respondent.
Civil Appeal No 1445 of 1921.

Indian Evidence Act, I  of 1872, section 114, illustration 
(i)—■Suit on liunclis—allegation of loss of docmnents—plea of 
discharge—Burden of %yfoof.

Wliere pUiiitiS sued for money due upon Jiundis, but 
alleged tlieir loss, -wliilat defendaiLt admitted execution, but 
pleaded payment and subsequent destruction of tlie documents i

Held, that failing- productioix of tlie hundis by tbe defen- 
daat tliere is no presumption that tlie li%ndis liaTe been dis- 
cliai’ged [Indian Evidence Act, section 114, illustration (i)] 
and the onus is upon the defendant to prove payment.

Ghuni Kuar  v. Vdai Ram  (1), and Nath y. Eamtii 
Singh (2), followed.

Kundan Lai f, Beffam-un^Nim (S)  ̂ distinguished.
(I) (1883) I. l / r .  6 A ll . '73. (2) (1915) S3 L G. 349. ^

(3) (1918) 47 I. G. 337 (P. C.).


